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1 PROCEEDINGS 

2 (Witness previously sworn.) 

3 MR. MONICA: Good morning. This is John 

4 Monica. Mr. Finzen requested yesterday, I believe it 

5 was, copies of a study or series of studies that — 

6 THE REPORTER: Let's go off the record, 

7 please. 

8 (Discussion off the record.) 

9 MR. MONICA: We had a little glitch, so I'm 

10 going to start over. 

11 Mr. Finzen requested, I believe it was 

12 yesterday, copies of a study or series of studies 

13 that Dr. Spears referenced with regard to diammonium 

14 phosphate and other elements, and we now have those 

15 for him this morning — other compounds rather, and 

16 I'm going to produce those. 

17 I would like to note for the record that all 

18 three of these documents that I'm producing today are 

19 beyond the discovery cutoff deadline, which is August 

20 of 1994. These documents are all dated in 1996. But 

21 because they were mentioned by Dr. Spears and he may 

22 rely upon them in his expert testimony and other 

23 testimony, upon request we have decided to produce 

24 those, and we are doing that this morning. We do not 

25 intend by this production to waive any production 
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1 deadline or — or date cutoff period, and we 

2 understand that is still August of 1994, and that is 

3 what we will continue to adhere to. 

4 Secondly, these, we believe, are Category I 

5 documents, and we ask that they be given that level 

6 of confidentiality treatment. Because of our hurry 

7 to get them here to comply with the request for 

8 production, we've not been able to stamp them as we 

9 need to do for that Category I designation, but we 

10 will do that in the future. 

11 Then finally, on one of these three documents, 

12 because, as I said, we were in very much of a hurry 

13 to get these here, one of these three documents is 

14 not number stamped, and I'm going to produce it 

15 anyway, but ask that we be permitted to substitute a 

16 number stamped copy when we get it, and hopefully we 

17 should get that soon. So with that, I'm going to go 

18 ahead and make the record and give them to Bruce, and 

19 then we'll proceed. 

20 First one that we have is a March 1, 1996 memo 

21 from Mr. Walker to Mr. Sudholt entitled "THE EFFECT 

22 OF DIAMMONIUM PHOSPHATE ON SMOKE pH AND NICOTINE 

23 DELIVERY," bearing Bates numbers 89802438 through 

24 451. I'm now handing that to Bruce. 

25 The second one is the one that has not been 
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1 Bates stamped yet and is the one we'll want to 

2 substitute a Bates stamped copy for. It is a July 

3 24, 1996 memo from Mr. Johnson to Mr. Sudholt. It 

4 consists of 12 typed pages with an additional ten 

5 pages of charts and graphs. It is entitled a 

6 "Statistical Evaluation of the Effects of Ammonium 

7 Carbonate, Ammonium Bicarbonate, Urea and Diammonium 

8 Phosphate on Smoke pH, Smoke Data and Leaf 

9 Chemistry." I'm now handing that to Bruce. 

10 And the third and final document is dated 

11 September 18, 1996, from Mr. Johnson to Mr. Sudholt 

12 again, it is entitled "Summary of the Effects of 

13 Ammonium — Ammonium Carbonate, Ammonium Bicarbonate, 

14 Urea and Diammonium Phosphate on Smoke pH, Smoke Data 

15 and Leaf Chemistry," bearing Bates numbers 89291533 

16 through 545. I'm now handing that to Bruce also. 

17 That completes the production of the items 

18 requested and completes my record. Thank you. 

19 MR. FINZEN: For the record, it is 

20 plaintiffs' position that these documents, 

21 notwithstanding their date, were required to be 

22 produced pursuant to the document production orders 

23 and requirements in the state of Minnesota case, that 

24 they are being produced late, and we are prejudiced 

25 by not having had them in advance of this deposition 
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1 to be able to review them, to be able to review them 

2 with experts and consultants, if necessary, in order 

3 to make proper use of them for this deposition. 

4 We requested that they be produced and they have 

5 been produced this morning. We will endeavor to make 

6 as much sense as we can out of them, but we accept 

7 them now with our belief that they are late-produced 

8 and without prejudice to our ability to ask that they 

9 not be admitted as evidence in the case or that Dr. 

10 Spears not be permitted to rely upon them because of 

11 the lateness of their production. 

12 MR. MONICA: We take issue with your 

13 statement that they were late-produced. They were 

14 not required to be produced. When you requested 

15 them, we produced them as quickly as we could. So 

16 we — we would disagree with your recitations just 

17 now on the documents having been required to be 

18 produced at any time in the — earlier. 

19 With that, I think I've made my record and 

20 you've made yours, so — 

21 MR. FINZEN: Right. 

22 ALEXANDER W. SPEARS III 

23 called as a witness, being previously 

24 sworn, was examined and testified as 

25 follows: 
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1 ADVERSE EXAMATION (cont'd) 

2 BY MR. FINZEN: 

3 Q. Good morning, sir. 

4 A. Good morning. 

5 Q. Have you had an opportunity since yesterday to 

6 review any documents? 

7 A. I reviewed those documents. 

8 Q. The three that were just produced by Mr. Monica? 

9 A. That's correct. 

10 Q. When is the last time you reviewed these before 

11 last evening? 

12 A. I can't be sure, but I would say the first time 

13 I reviewed them was shortly after they were produced, 

14 the dates that are on them. I don't believe I 

15 reviewed them since that time. 

16 Q. Between that date and last evening? 

17 A. That's correct. 

18 Q. Yesterday we saw a number of statements in 

19 documents by The Tobacco Institute and The Tobacco 

20 Institute Research Committee, such as the Frank 

21 Statement, which indicated that the link between 

22 smoking and lung cancer was not proved. Do you 

23 remember that? 

24 A. I recall the Frank Statement, yes. 

25 Q. Do you believe that smoking has been proved to 
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1 cause lung cancer? 

2 A. No, I do not. 

3 Q. And to the extent that the — 

4 MR. NORTHRIP: Excuse me just a moment; 

5 we're not getting anything. 

6 THE REPORTER: Off the record, please. 

7 (Discussion off the record.) 

8 BY MR. FINZEN: 

9 Q. And to the extent that The Tobacco Institute has 

10 made that statement publicly in the past, do you 

11 believe that smokers have the right to rely upon that 

12 statement? 

13 A. I believe they should have — they should rely 

14 on information that's provided along with other 

15 information that they have. 

16 Q. And do you think it's reasonable for a smoker to 

17 see a statement made by The Tobacco Institute that 

18 smoking has not been proved to cause lung cancer and 

19 rely upon that, then, in believing that smoking does 

20 not cause lung cancer? 

21 A. Oh, I don't know that I would say "in 

22 believing." I think their belief is a result of all 

23 the information they have. This would be one piece. 

24 Q. Well do you think it's reasonable for them to 

25 rely upon that statement? 
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1 A. Well I think it's an accurate statement in terms 

2 of an opinion of the facts, and in that sense it's 

3 reliable as far as I'm aware. To what degree they 

4 rely on it, I don't know. 

5 Q. But my question is: Because you believe it's 

6 reliable, if a smoker sees it and relies on it, you 

7 would expect that to be a reasonable reliance by — 

8 by a smoker. 

9 A. Well I think the smoker has more information 

10 than that. They have packages with warning 

11 statements that says other organizations or 

12 institutions or individuals, whichever way you want 

13 to look at it, have concluded otherwise. 

14 Q. I understand. But my question is: If the 

15 statement you believe smoking does not cause lung 

16 cancer is a true statement, is it not reasonable for 

17 a smoker, then, to be able to rely upon that 

18 statement? 

19 MR. NORTHRIP: Objection, that's been asked 

20 and answered now several times. 

21 A. I don't know whether it's reasonable or not. I 

22 think what is reasonable is what I just said, that 

23 that is a piece of information that the smoker has, 

24 and there's certainly other information the smoker 

25 has, and from that information they would reach a 
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1 determination or a belief. 

2 Q. I understand that you — you want to bring in 

3 other information. My question goes just to the 

4 statement by The Tobacco Institute that says smoking 

5 has not been proved to cause lung cancer. That 

6 statement alone. You believe that that is a — an 

7 accurate statement. 

8 A. I believe that, yes. 

9 Q. And my question to you, sir, is: Do you, 

10 therefore, believe that a smoker reading that 

11 statement would be reasonable to rely upon it? 

12 MR. NORTHRIP: Objection. 

13 A. And I say, to rely on that statement solely? 

14 No. There's more information. 

15 Q. You — you keep wanting to bring in more 

16 information, and my — 

17 A. Providing an answer the best I know how to 

18 answer it in terms of what a person should rely on. 

19 Q. Well have you ever made the statement publicly 

20 that smoking does not cause lung cancer? 

21 A. No, not recently. I may have in the past. But 

22 I think the statement I made is I don't know if it 

23 causes lung cancer. 

24 Q. Has Lorillard made that statement publicly? 

25 A. I don't know. 
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1 Q. To the extent that Lorillard is a member of The 

2 Tobacco Institute, has The Tobacco Institute made 

3 that statement while Lorillard has been a sponsoring 

4 member? 

5 A. Any time in its history? 

6 Q. Any time in its history. 

7 A. I don't know. 

8 Q. Do you recall having your deposition taken in 

9 July of this year in the Texas case? 

10 A. Yes, I do. 

11 Q. Do you recall being asked a series of questions 

12 in that deposition about smokers relying on 

13 statements about the cause-and-effeet relationship 

14 between lung cancer? 

15 A. No, I don't. 

16 Q. I'm looking at the transcript of that deposition 

17 at pages 63 and 64. Do you recall these questions 

18 being asked of you and these answers being given by 

19 you, starting at line 12 on page 63, 

20 "Question: And what about Lorillard's 

21 statements. You've stated here publicly that you do 

22 not believe that smoking has been proven to cause 

23 lung cancer. Is that a statement that you believe is 

24 true and credible? 

25 "Answer: Yes, I do. 
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"Question: Is that a statement that you believe 

the public should rely on? 

"Answer: I think they should rely on that 

statement, yes." 

MR. NORTHRIP: Would you let Dr. Spears 
look at that, please. 

(Transcript handed to the witness.) 
(Discussion off the stenographic record.) 

A. Yes. This is — 

Q. Do you recall those questions being asked and 
those answers being given? 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 

(Record read by the court reporter.) 

MR. FINZEN: Your answer? 

A. No, I do not recall them at the moment. 

Q. Do you have any reason to believe that the 
questions and answers in the transcript as reported 
here are — are inaccurate from what occurred during 
your deposition on July 24, 1997? 

A. No. But again, they're in the context of the 
warning statements which — just preceding that, 
those questions. 

Q. Well those — those were the questions asked and 
the answers given; correct? 
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1 

A. 

That's 

correct. 

2 

Q. 

And on 

the next page, page 64, beginning at line 

3 

four: 




4 "Question: And when your company makes public 

5 statements such as, quote. It has not been proven 

6 that smoking causes lung cancer, close quote, you 

7 believe the public should rely on those statements as 

8 true and credible; don't you? 

9 "Answer: I believe the statement that is being 

10 made is accurate based on the scientific information 

11 that's available, yes. 

12 "Question: And you believe that that's a 

13 statement that the public can rely on? 

14 "Answer: If I'm making that statement, I 

15 believe they should rely on it, yes." 

16 Do you recall those questions being asked and 

17 those answers being given in your deposition in 

18 Texas? 

19 (Transcript handed to the witness.) 

20 A. Yes, I see them. 

21 Q. Do you recall me yesterday asking you whether or 

22 not you believed that smoking cigarettes causes lung 

23 cancer? 

24 A. Yes, I believe I do. 

25 Q. And do you recall what your answer to me was? 
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1 A. That I do not believe it's been shown that 

2 smoking causes lung cancer, but that I really didn't 

3 know. 

4 Q. In yesterday's transcript at page 483, do you 

5 recall me asking you the question: "Sir, do you 

6 believe that smoking cigarettes causes lung cancer?" 

7 And do you recall giving the answer: "I don't 

8 know. The evidence that exists does not afford that 

9 conclusion nor does it allow to dismiss the 

10 possibility, so I must answer I don't know whether it 

11 does or not." Do you recall that? 

12 MR. NORTHRIP: Objection. 

13 A. I don't know whether I recall it, but that's 

14 consistent with my belief, yes. 

15 Q. I just want to make certain that the record is 

16 clear in terms of — of your position on whether 

17 smoking causes lung cancer has been proven, and with 

18 regard to the Texas testimony, it would appear that 

19 you were saying it does not, and with regard to the 

20 testimony yesterday it would appear that you're 

21 saying I don't know. 

22 A. My testimony should be, is — should be that it 

23 has not been proven that smoking causes lung cancer; 

24 however, I do not know. Since it hasn't been proven 

25 one way or the other, I don't know whether it causes 
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1 lung cancer. 

2 MR. FINZEN: Do we have the exhibits from 

3 yesterday? 

4 THE REPORTER: Yes. Any particular one? 

5 MR. FINZEN: The last exhibit, 1239. 

6 (Exhibit 1239 handed to the witness.) 

7 Q. When we concluded yesterday afternoon we were 

8 looking at Plaintiffs' Exhibit 1239. Do you have 

9 that in front of you now? 


10 

A. 

I do. 


11 

Q. 

And — 


12 


MR. NORTHRIP 

: Give me just a moment. 

13 

please. 


14 


MR. FINZEN: 

Surely. 

15 


MR. NORTHRIP 

: Go ahead. 

16 

Q. 

And we had talked 

about the bottom paragraph 

17 

the 

first page over to 

the top of the second page 

18 

regarding certain smoke components that were 

19 

ciliatoxic. Do you recall that? 

20 

A. 

I do. 


21 

Q. 

The second page. 

then, if you would turn to 

22 

that 

, continues on at 

the last paragraph talking 

23 

about the work of Drs. 

Wynder and Homburger. 

24 

A. 

Yes. 


25 

Q. 

Do you see that? 
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1 A. Uh-huh. 

2 Q. And it says, "Dr. Wynder and, unknown to him, 

3 Dr. Hamburger have both found that eighty to ninety 

4 percent of the mouse tumorigenic properties of 

5 cigarette tar resides in a fraction of the tar known 

6 as fraction, quote, B, close quote, period." Do you 

7 see that? 

8 A. I do. 

9 Q. Why — why does it say that it was unknown to 

10 Dr. Wynder that Dr. Hamburger had also found the same 

11 results with regard to 80 to 90 percent of the 

12 tumorigenic properties residing in fraction B? 

13 A. I presume Dr. Wynder did not know of the 

14 contract with Dr. Hamburger to try to duplicate his 

15 work. 

16 Q. Why would you not advise one researcher that 

17 another researcher was also working on the same 

18 problem? 

19 A. I don't know. 

20 Q. Then goes on to say, "This fraction makes up 

21 only 2 percent of the tar by weight but it is 

22 extremely potent on the backs of mice. Our chemists 

23 have split fraction, quote, B, close quote, into 

24 three subfractions. One is made up of an assortment 

25 of terpenes, several of which have been identified; 
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1 another consists of an assortment of esters and many 

2 of the acids and alcohols in these esters have been 

3 determined; while the third and last subfraction 

4 contains" — 

5 Is that percillic, paracyclic? Can you read 

6 that? 

7 A. Polycyclic. 

8 Q. — "polycyclic hydrocarbons, including 

9 benzopyrene." Do you see that? 

10 A. Yes. 

11 Q. Had — 

12 At that point in time, do you know whether any 

13 work had been done by anyone other than Lorillard to 

14 subfractionate fraction B to find benzpyrene? 


15 

A. 

Dr. 

Wynder 

had. 

16 

Q. 

Dr. 

Wynder 

had done the — the — 

17 

A. 

Well 

he — 

he also had chemists in his 


18 laboratory who had done this fractionation ahead of 

19 this work. 

20 Q. The splitting of fraction B? 

21 A. They were — 

22 Yes. They were working on that and publishing 

23 it, yes. 

24 Q. So this work by your chemist, then, is not new 

25 work, it's confirmatory work of something already 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

569 

1 published by Dr. Wynder? 

2 A. Most of it, except for the DDD. That was a new 

3 finding. 

4 Q. Okay. You're referring now to the next line 

5 that says, "However, in the last fraction our 

6 chemists have also found a significant amount of DDD, 

7 a chlorinated hydrocarbon insecticide." 

8 A. That's right. 

9 Q. That — 

10 That compound was a new discovery in the 

11 subfractionation of fraction B? 

12 A. That it was in fraction B, yes. I don't know 

13 whether it was a new discovery that it was in tobacco 

14 smoke, but it certainly was — would have been new to 

15 be — to be in fraction D. 

16 Q. It goes on to say, "This could be" — 

17 A. B. I'm sorry, I said D. 

18 Q. It goes on to say, "This could be a very 

19 important discovery since, even if the insecticide is 

20 not a carcinogen itself, it might act as a promoter 

21 for the small quantities of benzopyrene. Dr. Wynder 

22 is the process — is not aware of the presence of the 

23 insecticide but he has agreed to test the three 

24 subfractions in a somewhat superficial way to see if 

25 any of them possesses promoting properties. This 
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1 will take five to seven months. In the meantime I 

2 would like to have pure DDD tested as a promoter in 

3 approximately the quantities found in cigarette 

4 smoke. I would prefer to have Dr. Homburger do this 

5 since, if we disclose our ideas to Dr. Wynder, he 

6 will give them premature publicity." Do you see 

7 that? 

8 A. I do. 

9 Q. At the time of this discovery of the DDD in — 

10 in the subfraction B smoke condensate, did Lorillard 

11 publish those results in any way — 

12 A. No. 

13 Q. — in — in a journal of any kind? 

14 A. No. Following this, Lorillard went back and 

15 tried to reconfirm some of this work as to whether or 

16 not DDD was important in terms of the biological 

17 response. 

18 Q. And you were concerned that if Dr. Wynder became 

19 aware of the presence of DDD, that he would make that 

20 public; correct? 

21 MR. NORTHRIP: Object to the form. 

22 A. This was pure speculation on the part of the 

23 author that DDD was important in terms of any 

24 activity on the mouse skin at this point in time. 

25 Q. Well if you had two outside consultants working 
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1 on the smoke condensate fraction B, wouldn't it have 

2 made good scientific sense to have both of them, 

3 then, continue their work looking at the subfraction 

4 to determine whether this was an important discovery? 

5 A. As I say, it was followed up. 

6 Q. But not with Dr. Wynder for fear that he would 

7 make it public; correct? 

8 A. Dr. Wynder did perform additional experiments on 

9 fractions — subfractions that we supplied to him, as 

10 I recall. 

11 Q. But not pure DDD. 

12 A. No. I don't think anybody did pure DDD. 

13 Q. Well the memorandum says that Dr. Homburger was 

14 going to do that. Did he perform those — that work? 

15 A. He had performed different — well the — 

16 The experiments took a different form in that 

17 DDD was added to tobacco smoke. It was also added to 

18 tobacco and cigarette smoke to enrich them, enrich 

19 the smoke with DDD in two different ways, as I 

20 recall. 

21 Q. Was there ever a time that Lorillard made public 

22 the discovery of DDD in cigarette smoke? 

23 A. No, I don't believe so, in that at this time 

24 frame the DDD was — and DDT were banned for use as 

25 insecticides in tobacco, and what we were able to 
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1 determine is that it really had minor effects on 

2 skin-painting. 

3 Q. And how — how was that determined? 

4 A. As I just described, by adding it to cigarette 

5 smoke condensate, as I recall, the DDT direct — DDD 

6 directly, and also by applying it to tobacco, I 

7 think, and manufacturing cigarettes enriched with 

8 DDD. 

9 Q. And did you find that it acted as a promoter? 

10 A. I don't believe that — 

11 I don't believe you would call it a promoter in 

12 this kind of a test. What we did determine, it made 

13 a — a — potentially a small contribution to the 

14 activity on mouse skin. 

15 Q. And do you believe that the failure of Lorillard 

16 to make public discoveries of those constituents in 

17 cigarette smoke that were linked to cancerous 

18 activity in laboratory animals was a breach of their 

19 commitment to the public in the Frank Statement to 

20 make scientific information available to smokers 

21 about the cigarettes they were smoking? 

22 MR. NORTHRIP: Object to the form. 

23 A. As I said, it was certainly known that there was 

24 DDD in cigarette smoke, this was published 

25 information, and certainly activity of the B fraction 
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1 was published by Dr. Wynder. I'm not sure I 

2 understand what you would have us publish — 

3 Q. Something that — 

4 A. — other than Lorillard specifically isolated 

5 this. It was in the scientific literature. 

6 I don't think any investigators over the longer 

7 term considered this a significant finding, and 

8 secondarily, it was eliminated from tobacco. 

9 Q. The question what — what — I'm not sure what 

10 you would have us publish, I have in mind something 

11 like the Frank Statement that would have been 

12 published as an advertisement to smokers in 

13 newspapers around the country. 

14 A. No, I certainly do not think that would have 

15 been appropriate. 

16 MR. FINZEN: Would you mark this next, 

17 please. 

18 (Plaintiffs' Exhibit 1240 was marked 

19 for identification.) 

20 BY MR. FINZEN: 

21 Q. Mr. Spears, I'm now showing you what's been 

22 marked as Plaintiffs' Exhibit 1240. It is a 

23 Lorillard internal report bearing accession number 

24 2199, title, "A REVIEW OF ANIMAL STUDIES CONDUCTED AT 

25 BIO-RESEARCH CONSULTANTS INC, AND THE SLOAN-KETTERING 
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1 MEMORIAL INSTITUTE," submitted by Spears, A. W., 

2 dated May 25, 1966, bearing Bates numbers 81577610 

3 through 625. 

4 You are the author of this document, sir? 

5 A. I am. 

6 Q. Do you recall preparing this document? 

7 A. Generally, yes. 

8 Q. And the second page of the document is in letter 

9 form addressed to Mr. J. E. Bennett, President of the 

10 Lorillard Company, and has the same date of May 25, 

11 1996. Do you see that? 

12 A. 1966. 

13 Q. I'm sorry, 1966. 

14 A. Yes. 

15 Q. Is it true that — that in the 19 — the 1960s, 

16 that mouse skin-painting was the only known system to 

17 study smoke condensate as a human carcinogen? 

18 A. Not as a human carcinogen, as an animal 

19 carcinogen. 

20 Q. At the bottom of the first page, about 

21 two-thirds of the way down, you say, "However, it is 

22 the only known system which permits one to study 

23 cigarette smoke condensate as a possible human 

24 carcinogen...." Do you see that? 

25 A. I do. 
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1 Q. And — 

2 A. That's different from what you said, "as a" — 

3 you said "as a human carcinogen" I believe. 

4 Q. Leaving out the word "possible," is that what 

5 you're saying? 

6 A. Well obviously. But it's really a — an animal 

7 carcinogen. The work is on animals. 

8 Q. My question was: Is it true in the 1960s that 

9 mouse skin-painting was the only known system to 

10 study smoke condensate as a human carcinogen? 

11 A. And my answer is as a possible human carcinogen, 

12 but really as an animal carcinogen. 

13 Q. But that's not what you wrote. 

14 A. I did write "possible human carcinogen." 

15 Q. Right. You made no reference to animal 

16 carcinogen. 

17 A. Well that should be obvious: it's animal 

18 studies. The subject is — is, at the top of the 

19 page under "Subject: A Review of Animal Studies...." 

20 Q. That's right. The "it" in that sentence, 

21 however, "it" refers to animal studies; correct, 

22 mouse skin-painting? 

23 A. Yes. Animal. 

24 Q. So the answer to my question, it's true that in 

25 the 1960s mouse skin-painting was the only known 
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1 system to study smoke condensate as a human 

2 carcinogen, that's a true statement. 

3 A. That is not a true statement. 

4 Q. That's what you said here; is it not, sir? 

5 A. No. I said "possible." 

6 Q. So your — your quarrel with me is failure to 

7 use the word "possible" in my question. 

8 A. Anything is possible, but it certainly was not 

9 ever considered a system to study human carcinogens. 

10 Q. You say at the beginning of this that "During 

11 the past decade, the Research Division of P. 

12 Lorillard Company, Inc. has been investigating the 

13 tumorigenic properties of cigarette smoke condensate 

14 toward mouse epithelium through cooperative studies 

15 with Doctor Wynder, of the Sloan-Kettering Memorial 

16 Institute, and on a consulting basis with 

17 Bio-Research Consultants, Inc.." 

18 Are you referring there to the studies with Dr. 

19 Homburger as well? 

20 A. Yes, that's Bio-Research, the name of his 

21 organization. 

22 Q. Is one of the reasons that Lorillard was doing 

23 the studies of mouse skin-painting for the purpose 

24 of — the commercial potential that would exist if a 

25 smoke fraction that was carcinogenic could be 
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1 discovered and removed? 

2 A. I think certainly that would have been a 

3 possibility if we had been able to isolate the 

4 compounds responsible and, in the future, believed 

5 that this was a — a reliable bioassay in terms of 

6 the possibility of — of being reflective of a human 

7 carcinogenic potential, but I think the basic motive 

8 was to follow up any of the accusations that were 

9 made against cigarette smoking in terms of our 

10 ability to experimentally look at it. So we were 

11 looking experimentally at the result that was 

12 produced and reported by Dr. Wynder to see if we 

13 could understand this result in terms of the 

14 composition of tobacco smoke. 

15 Q. Now on page three you — you discuss some of the 

16 work that's been done to date. At the top of the 

17 page you — 

18 A. Is it numbered page three? 

19 Q. Numbered page three at the top, yes. 

20 You describe terms like promoter and 

21 co-carcinogen in the context here of — of the work 

22 that's been done. You say, "The term, quote, 

23 promoter, close quote, or, quote, cocarcinogen, close 

24 quote, is used to describe the effect of certain 

25 chemicals which have no tumor-producing properties in 
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total, but when used in conjunction with a 
tumorigenic agent, an enhanced total effect is 
noted. Figure 3 illustrates the results obtained 
when croton" or croton — 

A. "Croton." 

Q . "Croton." 

" — croton oil with a low concentration of 
benz(a)pyrene is applied to mouse epithelium. The 
benz(a)pyrene in this experiment is termed the, 
quote, initiator, close quote, parens, i.e., close 
parens, a, quote, cocarcinogen, close quote, applied 
at too low a concentration to produce tumors in the 
absence of a, quote, promoter, close quote, and the 
croton oil represents the, quote, promoter, period, 
close quote." Do you see that portion? 

A. I do. 

Q. The work that was being done had discovered 
already concentrations of chemicals like benzpyrene 
which were initiators; correct? 

A. Yes, low — 

At this point in time benzpyrene was found in 
about one part per million of the smoke condensate, a 
level which is far too low to cause tumors. 

Q. And — and so the — another — 

Another purpose of the work, equally important, 
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1 was to try to figure out if there were promoters as 

2 well in smoke condensate? 

3 A. Well that was the hypothesis. To try to explain 

4 a response without being able to identify specific 

5 carcinogens, the hypothesis was advanced that there 

6 may be in tobacco smoke compounds that produce this 

7 effect that is seen with croton oil. 

8 Q. And at the bottom of the page you say that "The 

9 promoting properties of cigarette smoke may be 

10 illustrated by initiating with a low concentration of 

11 a carcinogen and repeated application of cigarette 

12 smoke. The results of such experiments are shown in 

13 go figure 7, and it may be noted that tumors appear 

14 very early compared to data obtained without an 

15 initiator, and secondly, the slope of the curve is 

16 thought to be representative of a promoting effect." 

17 See that? 

18 A. I do. 

19 Q. Is that evidence, then, from studies that had 

20 been done to show that there were indeed promoters in 

21 cigarette smoke? 

22 A. That was the interpretation of this kind of 

23 data, certainly, at that time. 

24 Q. And then over on to the next page, and 

25 continuing to discuss the fractionation work, you 
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1 say, "Fractionation of cigarette smoke into neutral, 

2 acidic, phenolic and basic portions followed by 

3 animal testing of each fraction for tumorigenicity 

4 has led to the conclusion that the neutral fraction 

5 is — is highly tumorigenic. Further fractionation 

6 of the neutral portion and similar testing of the 

7 resulting fractions has yielded a fraction referred 

8 to as fraction B." 

9 A. Yes, I see that. 

10 Q. And were you able to conclude, then, that it was 

11 in part of the B fraction where promoters existed as 

12 well? 

13 A. That was the belief at this juncture. 

14 Q. And at the bottom of the page, near the bottom 

15 of page four, you say, "Subfraction Bl, representing 

16 0.5 percent of whole smoke, was found to be the only 

17 one which could be — which could be promoted by 

18 croton oil. It, therefore, contains all of the 

19 carcinogens." See that? 

20 A. I do. 

21 Q. Was it also believed that there were promoters 

22 in the Bl subfraction? 

23 A. I don't think so. 

24 Q. Then you go over on — on to page five to 

25 discuss the — more knowledge about the subfraction B 
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1 and subfraction B1. Near the top of the page you 

2 say, "Of the known carcinogens in fraction B and 

3 fraction Bl, benz(a)pyrene is well known." 

4 A. Yes. 

5 Q. "From the curves shown in figures 6 and 8 it may 

6 be seen that 10 percent B fraction produces about the 

7 same tumorigenic response as .005 percent 

8 benz(a)pyrene. Using this data and the concentration 

9 of benz(a)pyrene found in fraction B, it may be 

10 estimated that fraction B is 13 times more active 

11 than can be expected from the concentration of 

12 benz(a)pyrene contained therein." Do you see that? 

13 A. I do. 

14 Q. Is that 13 times more active evidence, then, of 

15 the fact that there are promoters working within that 

16 fraction as well? 

17 A. No. I think it's an indication that there are 

18 other initiators present, or complete carcinogens. 

19 Q. So that's more a realization or a recognition of 

20 the fact that you haven't found all of the possible 

21 initiators yet in that subfraction? 

22 A. That benzpyrene is not the only compound in that 

23 fraction that acts in the manner that benzpyrene 

24 acts, as a complete carcinogen or, when applied at — 

25 at very low doses, as an initiator. 
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1 Q. You then say in the beginning of the next 

2 paragraph, "It has been stated that fractions other 

3 than B must contain the promoting activity shown by 

4 whole smoke, and considerable effort has been 

5 expended to find fractions representative of this 

6 activity. Studies in the phenolic and acidic 

7 fractions indicated that some promoting activity is 

8 contained in both of these fractions. From the 

9 results it may be estimated that 25 percent of the 

10 total promoting effect is due to the compounds of 

11 these fractions." 

12 Did you subsequently confirm other fractions in 

13 the smoke, other than the B fractions, that have 

14 promoters as well? 

15 A. No, I don't believe we ever did. 

16 Q. In the last page of the letter itself, page six 

17 at the top, in number five, numbered paragraph five, 

18 you say, "The definition of the individual compounds 

19 responsible for the tumorigenic effect of cigarette 

20 smoke is far from complete, but the information 

21 gained in the last few years has clarified many 

22 aspects of the complex response of mouse epithelium 

23 to cigarette smoke. Continued investigation should 

24 ultimately give a definition of this response in 

25 terms of specific compounds of cigarette smoke." 
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1 Did you — 

2 MR. DOCHERTY: I think you misread that, 

3 counsel, "specific components." 

4 MR. FINZEN: I'm sorry, "specific 

5 components of cigarette smoke." 

6 Q. Did you continue on after May of 1966 with your 

7 mouse epithelium work? 

8 A. Yes, we did additional identification work and 

9 we — as I recall, we made a synthetic mixture of the 

10 compounds that had been identified in tobacco smoke 

11 as either thought to be initiators or thought to be 

12 promoters and applied this to mouse skin and were 

13 able only to reproduce a very, very small part of the 

14 activity through — through a combination of 

15 compounds that we had identified and had available to 

16 us as pure compounds. 

17 We have published, I guess, a number of papers 

18 that list the various ingredients that were 

19 identified. 

20 Q. Do you recall how many other promoters and 

21 initiators were — were found in the subsequent work? 

22 A. Well I think most of the compounds were 

23 identified by Dr. Hoffmann in Wynder's laboratory. 

24 As I said, his laboratory had chemists in it and — 

25 who were working on this as well, and that they 
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1 have — they have published. We found nothing which 

2 would add to what they had published. 

3 Q. Do you recall how many additional promoters or 

4 initiators they found in their work? 

5 A. No, but it was a combination of, I guess, 

6 testing pure compounds and then looking to see if 

7 they were in tobacco smoke. Also many of the 

8 polycyclic compounds were present in things such as 

9 diesel exhaust, which they were looking at, and they 

10 would compare back and forth to these different 

11 materials. Separately individuals were studying 

12 polycyclic hydrocarbons in general for their 

13 tumorigenic effects. So it was a combination of many 

14 investigators looking at these different compounds, 

15 determining whether or not they were not carcinogens, 

16 and determining whether or not they were present in 

17 tobacco smoke. 

18 Q. There were additional promoters or initiators 

19 found, however, in that work; correct? 

20 A. Yes, there were. There were some additional 

21 ones. 

22 Q. Was one of them NNN? 

23 A. No, it was not. 

24 Q. NNN was never found in cigarette smoke? 

25 A. Not with respect to this fractionation work, no. 
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1 Q. It — it was, however, a component — found to 

2 be a component of cigarette smoke; was it not? 

3 A. At — at a later stage, yes. 

4 Q. And N — 

5 A. However, NNN does not produce a response on 

6 mouse skin. 

7 Q. NNN was not able to produce tumorigenic response 

8 on mouse skin? 

9 A. It does not. 

10 Q. NNN is a known carcinogen; correct? 

11 A. An animal carcinogen. 

12 Q. Is it known to be a human carcinogen as well? 

13 A. No, it's not. It's a weak animal carcinogen 

14 actually. 

15 Q. Do you know how many carcinogens have been 

16 identified today that exist or are able to be found 

17 in tobacco smoke, animal or human? 

18 A. To my understanding there are — there may be no 

19 human, but the — the group is essentially 

20 polynuclear aromatic hydrocarbons and some 

21 nitrosamines. 

22 Q. And you say there may be no human, but again, 

23 we — we can't test these compounds on humans; 

24 correct? 

25 A. They have not been tested on humans, but 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL 


CATEGORY I 


586 

1 sometimes you can reach the conclusion that they are 

2 human carcinogens because humans have been 

3 accidentally exposed to them. 

4 Q. Right. But outside of accidental exposure of 

5 some kind, certainly ethically you — you can't test 

6 cancer-causing compounds on humans, correct? 

7 A. That's correct. But of course most of these 

8 polynuclear aromatic hydrocarbons are present in air, 

9 so humans are being exposed to them continuously — 

10 Q. And — 

11 A. — from that as a source. Many of them are also 

12 present in cooked foods. So the human population is 

13 being exposed continuously. 

14 Q. My question, however, is: You can't test these 

15 as you would in animal tests to see whether or not 

16 they promote tumors in humans; correct? 

17 A. No, you can't. You can't ethically test a 

18 suspect carcinogen — 

19 Q. And so — 

20 A. — by giving it to a human. 

21 Q. And so science is really relegated to doing 

22 animal studies and then trying to extrapolate that 

23 information to humans; correct? 

24 A. Science is — 

25 Part of science is to do — develop proper 
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1 animal models to try to make extrapolations to 

2 humans, yes. 

3 Q. And that's certainly what was being done with 

4 the mouse skin-painting activity; correct? 

5 A. Well what was — 

6 The mouse skin-painting activity was the result 

7 of an observation that you could produce tumors from 

8 cigarette smoke condensate on mouse skin at the 

9 maximum tolerated dose. Whether or not that relates 

10 to humans is unknown. I think many scientists will 

11 tell you that it's a very poor model in that it — 

12 it's the wrong epithelium, the tumors are not like 

13 human tumors. There are many reasons to believe 

14 this — this may not be and is probably not a good 

15 model at all. 

16 Q. And most of those scientists are with the 

17 tobacco industry; correct, — 

18 A. Oh, no. 

19 Q. — that take that position? 

20 A. No, no, no. 

21 Q. There are many — 

22 A. The National Toxicology Program is — is 

23 beginning to abandon the idea of maximum tolerated 

24 doses as a proper means of screening chemicals for 

25 their carcinogenic effect. 
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1 Q. There are many, many scientists that believe, 

2 however, that the mouse skin-painting is good 

3 science; isn't that correct? 

4 A. Principally the mouse skin-painting population 

5 of scientists, those who do inhalation work, would 

6 certainly say that that is the proper model. 

7 Q. And the principal group that opposes the mouse 

8 skin-painting model are — are those that either 

9 are — reside in or work for the tobacco companies; 

10 correct? 

11 A. That's not correct. National Cancer Institute 

12 under the Tobacco Working Group had great doubts 

13 about this model but used it, and also spent an 

14 enormous amount of money trying to develop inhalation 

15 models. 

16 Q. Did Lorillard ever make a public pronouncement 

17 in an advertisement in a newspaper, with regard to 

18 any of their scientific work, that smoke product 

19 contained promoters and initiators for cancer? 

20 A. On mouse skin would have been the proper 

21 statement, but no, we did not make it. 

22 Q. Did Lorillard ever develop any new tests for 

23 carcinogenicity? 

24 A. No. Lorillard participated in some of the 

25 development of the technology that was used in 
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1 inhalation work, but we did not specifically develop 

2 a new test. 

3 Q. Did Lorillard ever do research that attempted to 

4 relate human disease to smoking? 

5 A. I don't know what you mean by that, "relate 

6 human disease to smoking." Lorillard sponsors, 

7 certainly. The Council for Tobacco Research; 

8 Lorillard, certainly, participated in the Tobacco 

9 Working Group activities of the National Cancer 

10 Institute; Lorillard sponsored work at different 

11 institutions over time. That's the nature of the 

12 work that was done. 

13 Q. Did Lorillard ever conduct experiments which 

14 required large doses of — of carcinogens to show the 

15 additive effect of smoking? 

16 A. I'm sorry, what — 

17 I'm not sure I understand what type of 

18 experiment you're talking about. 

19 Q. Any type of experiments that required large 

20 doses of carcinogens to show the additive effect of 

21 smoking. 

22 A. Well I'm not sure the mouse skin-painting work 

23 that was for promoters was done in that way. You 

24 would add an initiator, either benzpyrene or some 

25 other initiator, and then apply a fraction of tobacco 
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1 smoke following that. So I guess that meets your 

2 criteria, that type of experiment. But I'm not sure 

3 I understand the relevance of your question. 

4 MR. NORTHRIP: When you are at a convenient 

5 spot, why don't we take a break. 

6 MR. FINZEN: Sure. 

7 Could you mark this next, please. Oh, I'm 

8 sorry, this has already been marked. 

9 Q. Showing you what's previously been marked as 

10 Plaintiffs' Exhibit 1526, this is a memorandum dated 

11 March 31, 1980 on Philip Morris letterhead. It is a 

12 letter from — looks like Bob Seligman — Seligman to 

13 you dated — I think I've already given the date — 

14 yes — and it bears Bates number 01347175 through 

15 177. 

16 Have you seen this document before? 

17 A. I have. 

18 Q. Do you recall receiving this correspondence at 

19 approximately the date of the letter, in March of 

20 1980? 

21 A. No, I do not. 

22 Q. When is the last time you recall seeing this 

23 document? 

24 A. In preparation for an earlier deposition, I 

25 believe. 
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1 Q. Who — 

2 Who is Robert Seligman? 

3 A. He was, according to the letterhead, 

4 vice-president for research, Philip Morris. 

5 Q. What was the occasion for him corresponding with 

6 you in March of 1980? 

7 A. I believe I was a member of a committee which 

8 was to look at the various research activities of 

9 the — being sponsored by the industry for the 

10 purpose of determining whether or not the overall 

11 activity should be modified or augmented in some way. 

12 Q. In this letter Mr. Seligman says that "Mr. J. C. 

13 Bowling of our New York Office asked that I send you 

14 our recommendations for industry research which we 

15 prepared last year." And then at the bottom of that 

16 first paragraph he says, "Additionally, I have added 

17 a list of three subjects which I feel should be 

18 avoided." See that? 

19 A. Yes, I do. 

20 Q. Then on the last page he has a list of three 

21 items with a heading "SUBJECTS TO BE AVOIDED." 

22 Subject one, "Developing new tests for 

23 carcinogenicity. 

24 Number two, "Attempt to relate human disease to 

25 smoking." 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL 


CATEGORY I 


592 

1 And number three, "Conduct experiments which 

2 require large doses of carcinogen to show additive 

3 effect of smoking." Do you — do you see that? 

4 A. I do. 

5 Q. There's some handwriting around that. Do you 

6 recognize that handwriting? 

7 A. May be mine. I'm not sure. 

8 Q. Do you — 

9 Do you recall the items here that are listed as 

10 subjects to be avoided being a subject of discussion 

11 in the committee? 

12 A. I can't be sure, but I — I believe he maybe 

13 came and presented his thoughts to the committee. 

14 Q. And is it a fair statement that the subjects to 

15 be avoided were kinds of tests that may very — may 

16 very well be a stronger link or evidence of a 

17 stronger link between smoking and human disease? 

18 A. No. Developing new tests for carcinogenicity, 

19 for example, I would agree with him that there was so 

20 much activity going on in the scientific community 

21 with respect to this that I don't think we could have 

22 reasonably contributed anything. So I think just — 

23 just from a knowledge of what was happening in the 

24 scientific community, that would — to me was an 

25 appropriate recommendation. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL 


CATEGORY I 


593 

1 Q. With the industry taking a fairly strong 

2 position that you can't extrapolate from mouse 

3 skin-painting or other animal tests to humans, why 

4 would the industry not be related — interested in 

5 trying to attempt to relate human disease to 

6 smoking? 

7 MR. NORTHRIP: Object to the form. 

8 A. I don't understand — 

9 That basically would be more epidemiological 

10 work, and I would say that, again, the feeling that 

11 there was nothing to be learned by doing more 

12 epidemiology. 

13 Q. Isn't it more accurate to say that the tobacco 

14 industry didn't want to have epidemiology done that 

15 confirmed the epidemiology of others and have it be 

16 either authored by or supported by the industry? 

17 A. No, I think the industry accepts the 

18 epidemiology that's been done, certainly accepts it 

19 today. We indicate that smoking is a risk factor. 

20 Q. And isn't that — 

21 A. Which is the conclusion of the epidemiology. 

22 Q. Well the epidemiology concludes that it is a 

23 risk factor that has an enormous increase in the 

24 relative risk of cancer compared to non-smokers; 

25 correct? 
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1 A. Depends on the study, but certainly they — 

2 there have been enough of them to conclude there's an 

3 elevated risk that I accept that statistical 

4 association and — and the fact that it is a risk 

5 factor. 

6 Q. And in fact, as we discussed a few moments ago, 

7 the fact that you can't do ethically testing of 

8 carcinogens on humans, the — the human experiment, 

9 if you will, that we have is to do epidemiological 

10 studies of smokers to determine whether or not there 

11 is an increased risk associated with smoking; 

12 correct? 

13 A. Correct. 

14 Q. And in that sense, years and years and years of 

15 smoking is the experiment, is it not, for humans? 

16 A. Yes. But in this context he's saying enough of 

17 that work's been done, we're not going to learn 

18 anything by sponsoring more of it. Nothing 

19 unreasonable about that. 

20 Q. In the third item about attempting to conduct 

21 experiments which require large doses of carcinogen 

22 to show additive effects of smoking, can you read the 

23 handwriting that's written next to that one? Does it 

24 say "implantation?" 

25 A. I think it says "implantation, et cetera." 
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1 Q. Do you know what that refers to? 

2 A. What it would, I think — 

3 I know what implantation would refer to, and 

4 that is basically you implant or instill into the 

5 animal large doses of a carcinogen and then follow it 

6 with tobacco smoke, and I would agree that's a 

7 meaning — meaningless experiment. 

8 Q. Were there other types of research and testing 

9 that the industry agreed should not be done? 

10 MR. NORTHRIP: Object to the form. 

11 A. These were simply a list of suggestions that 

12 came to the committee, and I do not believe that the 

13 committee acted on any of them as saying we shouldn't 

14 do any kind of experiment, but rather continue 

15 sponsorship and support of the organizations that we 

16 were supporting at the time, including The Council 

17 for Tobacco Research. 

18 Q. What work did Lorillard do to remove potential 

19 disease-causing ingredients from smoke? 

20 A. Well we've done work throughout my career with 

21 the company that relate to removing particulate 

22 matter and other specific materials through filters, 

23 was the major part of it, reduction in particulate 

24 matter of cigarettes, development of selected 

25 filters. 
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1 MR. NORTHRIP: Before we go to another 

2 document, why don't we take a break. 

3 MR. FINZEN: I'm nearing a good breaking 

4 point here, so why don't we — 

5 MR. NORTHRIP: Okay. 

6 MR. FINZEN: Would you mark that next, 

7 please. 

8 (Plaintiffs' Exhibit 1241 was marked 

9 for identification.) 

10 BY MR. FINZEN: 

11 Q. Showing you now what's been marked as 

12 Plaintiffs' Exhibit 1241, it is a memorandum on 

13 Lorillard letterhead dated February 24, 1986 from you 

14 to Dr. F. J. Schultz, subject, "Ingredients." 

15 Have you seen this before? 

16 A. Yes, I have. 

17 Q. Do you recall communicating with Dr. Schultz 

18 about this — 

19 A. Yes, I do. 

20 Q. — time? 

21 A. Yes, I do. 

22 Q. And the brief memo says, "After reviewing the 

23 additional information on ingredients, I believe that 

24 we should plan to remove the following prior to March 

25 15," and then it lists three ingredients, 
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1 "Acetaldehyde, Furfural" and "Silicon Antifoam." Do 

2 you see that? 

3 A. I do. 

4 Q. The second page is a list of some 12 compounds. 

5 On the left-hand side of the page there are four 

6 columns, left-hand column being "Compound," the next 

7 column to the right being a heading of "Problem" — 

8 I'm sorry, there are five columns — the third column 

9 being "FEMA," the fourth being "FDA" and the fifth 

10 being "Poundage." 

11 As I read this chart on the second page, under 

12 the list of problems that are — that are listed here 

13 there were a number of the 12 that had some problems 

14 associated with them; correct? 

15 A. There's some — 

16 Yes, something appears under the "Problem," yes. 

17 Q. Some of these, such as number nine, 

18 5-methyl-furfural, and number five, furfuryl alcohol, 

19 are they the same or similar compounds? 

20 A. Number four and five? 

21 Q. Number five and nine. 

22 A. Five and nine. 

23 They're related, but not the same. 

24 Q. And your suggestion to — to remove furfural, 

25 would that have been to remove, then, both number 
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five and number nine? 

A. Yes, I think so, but I'm not real positive. 

Q. And number four, furfural distillate? 

A. I don't mention furfural distillate. 

Q. Well you mention on the first page furfural and 
nothing more. 

A. That's right. 

Q. You don't mention furfuryl alcohol — 

A. No. 

Q. — or 5-methyl-furfural. 

A. No, I didn't, I didn't, and therefore I don't 
think I meant those things. 

Q. Why — 

Why would you remove — and this is, I'm sure 
technically not correct — but just plain furfural 
and not furfural distillate or furfuryl — 

A. Furfural — 

Furfural is not on this list, is it? 

Q. I don't see it, no. 

A. No. 

I don't know, other than it would depend on — 
on what information I had on furfural at the time 
itself, which is different than furfural distillate 
as to terms of ingredients, certainly, it's certainly 
different than furfuryl alcohol. It's an aldehyde. 
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1 This is an alcohol. And nine, methyl-furfural, is a 

2 different — different compound. 

3 The problems that are — are pointed out here 

4 are something found, I guess, in the literature. 

5 However, obviously, FEMA did not consider this a 

6 toxicological problem with respect to generally 

7 regarding these as safe to use as flavorants. I 

8 think that's what the S means under "FEMA." 

9 Q. And FEMA stands for? 

10 A. Flavor Extract Manufacturers Association, I 

11 believe. 

12 Q. They are the manufacturers of the — of the 

13 compounds? 

14 A. They're an organization of the flavor 

15 manufacturers — 

16 Q. And when you say "flavors" — 

17 A. — which — which approves generally, I guess, 

18 for use or generally regarded as satisfactory for 

19 use. They have a large list, and they have basically 

20 looked at the toxicology of the materials for 

21 approval. 

22 Q. And when you say "flavors," you're referring to 

23 the things that are compounds on this chart? 

24 A. Yes, that's right. And of course the — under 

25 "FDA," they're approved for food use. And I presume 
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1 "Poundage" means the total poundage that Lorillard 

2 was using at that time — 

3 Q. And — 

4 A. — in all of its — 

5 Total of everything. 

6 Q. In terms of the yesses, you believe, under the 

7 column "FEMA" and "FDA," those stand for whether or 

8 not they've been approved for use in food products? 

9 A. Under "FDA" that's the case. Under "FEMA," it 

10 would not be food products, but generally regarded as 

11 safe for use as flavorants, including many food 

12 products. 

13 Q. And that — that FEMA work, however, had — had 

14 been done with regard to additives in food products 

15 only; correct? They hadn't done work where the 

16 flavors were pyrolized as they would be in smoke; had 

17 they? 

18 A. That's correct. But — 

19 No, they're not necessarily pyrolized in smoke 

20 either. 

21 Q. Many of them are, however, correct? 

22 A. No, many of them are not. It depends on the 

23 structure and the volatility of the material. Many 

24 of them transfer intact, particularly those that are 

25 volatile, and many of the flavors are volatile. 
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1 Q. Had — 

2 As of February of 1986, to your knowledge, had 

3 anybody done testing of these compounds where they 

4 were in a pyrolysis product of any kind and approved 

5 them for that purpose, either — either FEMA or FDA? 

6 A. To my knowledge, neither FEMA nor FDA was 

7 considering pyrolysis. 

8 Q. And am I reading correctly that with something 

9 like number two, butyraldehyde, — 

10 A. Butyraldehyde, yes. 

11 Q. — that that was possibly toxic by inhalation, 

12 and mutagenic; is that right? 

13 A. There — there would have been something in the 

14 literature. Whether it was valid or not was not a 

15 consideration, just that it would appear in the 

16 literature anything negative about a compound, or 

17 would appear in the press anything negative, it would 

18 appear, I think, under this problem. No evaluation 

19 as to whether it was true or not. 

20 Q. And there were — 

21 Despite the existence of those possible problems 

22 in the literature, there was no intent on the part of 

23 Lorillard as of February of 1986 to remove — to 

24 remove butyraldehyde from the product? 

25 A. I would have to look back through all of our 
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1 records, but I — I don't — 

2 I don't know. 

3 Q. Do you recall any time when Lorillard advised 

4 the smokers of its — of its products that there were 

5 compounds added that were reported in any media, 

6 scientific or otherwise, as being possible mutagens 

7 or carcinogens contained within the product? 

8 A. Well of — of — 

9 In this context we would be reporting, you'd be 

10 asking the food manufacturers and the FDA, I guess, 

11 to report the same thing to the public. I think 

12 that's totally inappropriate. These are not known 

13 facts, these are reports. There may be conflicting 

14 reports in the literature. You'd have to do a 

15 total — a total review. And when we do the total 

16 reviews, we'd decide whether or not we would continue 

17 to use the material or not. 

18 Q. Well when you go to the food store and you pick 

19 a pack of cookies off the shelf, you can read all of 

20 the ingredients as a consumer that are in those 

21 cookies; correct? 

22 A. Incorrect. You'll see flavorants, and there's 

23 no description what the flavorants are. 

24 Q. Is there a list of any ingredients of any kind 

25 that are contained on a cigarette pack? 
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1 A. Not on a cigarette pack. 

2 Q. And so unlike consumers of other food products, 

3 unless Lorillard makes an effort to publicize the 

4 flavorants or the compounds that are in the products, 

5 consumers of your cigarettes have no way of knowing 

6 what ingredients they are — they are consuming; 

7 correct? 

8 A. Same thing is true of the food products. 

9 Q. Same thing is true of the food products? 

10 A. Yes. You have a limited list of ingredients 

11 that are in foods, but you don't know what flavorants 

12 and colorants are, which where — is where all of 

13 these kind of materials would be under the food 

14 labeling. 

15 Q. There is not even a limited list of ingredients 

16 on a cigarette pack, though; is there? 

17 A. There has been no list. There has been complete 

18 disclosure of a list to the federal government — 

19 Q. My question — 

20 A. — repeatedly over time. 

21 Q. And my question to you, sir, is: Did Lorillard 

22 ever advise the smokers of its products — 

23 A. I'm — — 

24 Q. — that there were compounds contained within 

25 those products that were identified in any literature 
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1 as being possible mutagens or carcinogens? 

2 A. I'm trying to answer your question. 

3 Lorillard and the other manufacturers did 

4 disclose to the public a list of all ingredients that 

5 were used in tobacco as of a date back — I guess 

6 1994 maybe. Other than that, there has been no 

7 disclosure that I'm aware of other than scientific 

8 articles that have indicated various things are being 

9 used as flavorants in the tobacco industry. 


10 

Q. 

And you're referring to the list 

of ingredients 

11 

that 

went to the HHS? 


12 

A. 

That's correct. 


13 

Q. 

And that list of ingredients is not generally 

14 

available to the public; is it, sir? 


15 

A. 

I just explained to you that that 

list of 

16 

ingredients was made to the public in 

1994, I 

17 

believe. 


18 

Q. 

It was made to the HHS. 


19 

A. 

No, sir, it was made available to 

the public. 

20 

Q. 

Where? 


21 

A. 

With a press release to the general public. 

22 

The - 

— the list was released. 


23 

Q. 

How many ingredients are on that 

list? 

24 

A. 

Five hundred ninety some as I recall. 

25 

Q. 

And there isn't one that's identified with any 


P .0 
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1 particular manufacturer; is there? 

2 A. They're not identified by brand or by 

3 manufacturer. 

4 Q. So my question again is: As to this date, has 

5 Lorillard ever advised the consumer of — consumers 

6 of its cigarettes what the ingredients are that they 

7 are getting when they smoke a Lorillard cigarette? 

8 A. The answer is no. And the same is true for 

9 anyone who buys a food product. 

10 Q. And the same is true for anyone who buys any 

11 other tobacco product as well. There's no public 

12 disclosure of what ingredients they are getting; 

13 correct? 

14 MR. NORTHRIP: Object to the form. 

15 A. Unless you — unless you want to not consider 

16 tar and nicotine as ingredients. There is a 

17 disclosure of the FTC yield of carbon monoxide, 

18 nicotine and tar. 

19 MR. FINZEN: Take a break. 

20 THE REPORTER: Off the record, please. 

21 (Recess taken.) 

22 BY MR. FINZEN: 

23 Q. Mr. Spears, are — are you familiar with the 

24 statistics concerning the age at which most smokers 

25 begin smoking? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

606 

1 A. I'm familiar with the government statistics, or 

2 government reports I guess. 

3 Q. Then you're aware that the government reports 

4 show that approximately 66 percent of all smokers 

5 began smoking before the age of 18? 

6 A. I don't remember the precise number, but a large 

7 majority, yes. 

8 Q. And that less than five percent of all smokers 

9 ever start after the age of 24? 

10 A. Generally those are the numbers that I recall. 

11 Q. And that the renewal of the market stems almost 

12 entirely from younger smokers? 


13 

A. 

That 

statement 

has been 

made. 


14 

Q. 

Do you believe 

that to 

be an accurate 

statement? 

15 

A. 

Well 

it's based on that 

information. 


16 

Q. 

And 

that these 

younger 

smokers are the 

only 


17 source of replacement smokers. Do you believe that's 

18 an accurate statement? 

19 MR. NORTHRIP: Object to the form. 

20 A. Well obviously I don't — I'm not sure I 

21 understand what you mean by "younger smokers," but 

22 less than 18 years of age? 

23 Q. Beginners. Let's refer to them that way. 

24 The beginning smokers are the only source of 

25 replacement smokers. 
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1 MR. NORTHRIP: Object to the form. 

2 A. Oh, I think people quit and restart. I've 

3 certainly known people who have quit smoking and then 

4 restarted. I don't know what percentage they are. 

5 Q. But overall, in terms of the replacement for 

6 people who quit and die, the beginner smokers are the 

7 real source of replacement of those individuals for 

8 the industry; are they not? 

9 A. People who are dying who are smokers, obviously 

10 there have to be smokers from some source to replace 

11 them or the market will decrease, if — if we're 

12 talking about number of smokers. 

13 Q. And those statistics you refer to as being 

14 government statistics about the number of people who 

15 began smoking below the age of 18, Lorillard had data 

16 internally as well that confirmed that; correct, 

17 showing that there were millions of youth under the 

18 age of 17 that were smoking? 

19 A. I think Lorillard had some data that there are 

20 younger smokers. I don't think we ever had any — 

21 I don't recall ever seeing a document that 

22 estimated the number. 

23 MR. FINZEN: Would you mark this next, 

24 please. 

25 (Plaintiffs' Exhibit 1242 was marked 
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1 for identification.) 

2 BY MR. FINZEN: 

3 Q. I'm showing you now, sir, what's been marked as 

4 Plaintiffs' Exhibit 1242. It is a memorandum on 

5 Lorillard letterhead dated November 25, 1981 from 

6 Laurie Moroz or Moroz, M-o-r-o-z, to J. R. Ave, 

7 subject, "Smoke Incidence by Age Group," bears Bates 

8 number 03926040 through 042. 

9 Have you seen this document before? 

10 A. I'm not sure. I don't recall it at the moment. 

11 Q. I believe you've identified for the record 

12 already J. R. Ave from prior documents. 

13 A. Yes. 

14 Q. Who is Laurie Moroz? 

15 A. I believe she was a person in the marketing 

16 research department. 

17 Q. And the copied individuals, J. G. Flinn and T. 

18 H. Mau, do you know those individuals? 

19 A. Flinn I identified previously as director of 

20 marketing research, and Mau was in marketing or 

21 advertising. 

22 Q. And the memorandum begins by saying, "Attached 

23 are estimates for the number of smokers within eleven 

24 different age groups for total population, males, and 

25 females." See that? 
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1 A. I do. 

2 Q. And then you look at the two attached pages. 

3 The first page, it would be the second page of the 

4 memorandum, is — appears to be all smokers of age, 

5 not broken down by male or female, for smoker 

6 population 13 plus years. Do you see that? 

7 A. I do. 

8 Q. This would indicate, if I'm reading this 

9 correctly, in the first grouping, which is ages 13 to 

10 17, that there were in the far right-hand column, 

11 which lists number of smokers in that age group, 

12 2,175,000. Am I reading that correctly? 

13 A. Yes, you are. 

14 Q. And then in the middle column there is an 

15 estimate — an attempt to determine what percentage 

16 of the total population that that number represents; 

17 is that correct? Or not — I'm sorry. Or is that 

18 the total population that that number represents in 

19 the country, period? 

20 A. I believe it's in the country. Percent of 

21 population 13 plus years. 

22 Q. So 1.2 percent of all of the population in the 

23 country was aged 13 plus years, or the smokers? Do 

24 you understand what that column is purporting to say? 

25 A. I'm not sure what the middle column means. 
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1 Q. The first column next to the age grouping says 

2 "Percent of Smokers." That would seem to indicate 

3 what percent that group represents of all smokers? 

4 A. I would — 

5 Yes, that's my conclusion of that title, yes. 

6 Q. Is a reasonable conclusion of the middle column 

7 the percent of the total population of 13- to 

8 17-year-old individuals that — that the smokers 

9 comprise? 

10 A. I think so, but I can't be a hundred percent 

11 sure. 

12 Q. Had you seen information of this kind published 

13 in any other Lorillard documents before November of 

14 1981? 

15 A. No. But this is the government statistics, I 

16 think, that I referred to, that I was aware that 

17 there were government statistics. At least they 

18 indicate that's the source of this information. 

19 Q. Were you aware of the government statistics from 

20 sources outside of Lorillard prior to November of 

21 1981? 

22 A. Not — not in detail, but I was generally aware 

23 that the government had published the number of 

24 smokers by age groups. 

25 Q. Do you know how many youth under the age of 18 
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1 start smoking each year? 

2 A. Oh, I have seen, I think, newspaper coverage of 

3 government estimates of being something like 3, 000 a 

4 day, if that's the right age group. 

5 Q. Has Lorillard ever done a study to — to 

6 determine how many youth under age 18 smoke its 

7 products? 

8 A. I think there's been incidental information, but 

9 I don't recall a specific study, no. 

10 Q. I think at the beginning of the deposition I 

11 asked you what your largest-selling brand is and you 

12 told me that it was Newport. 

13 A. That's correct. 

14 Q. Newport has been an extremely popular brand 

15 among young smokers under age 18; isn't that correct? 

16 A. It's one of the brands that has relatively young 

17 demographics. 

18 Q. And that's — that's not by accident; is it? 

19 From the beginning hasn't Newport been marketed as a 

20 fun cigarette and aimed at a youthful market? 

21 A. It's never been aimed at a market under the 

22 legal age of smoking in terms of Lorillard's 

23 strategy, no. 

24 Q. But has it been aimed at a youthful market? 

25 A. Well what — 
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1 I don't know what you mean by "youthful," but 

2 it's — it's not been aimed specifically at anyone. 

3 It's been aimed at the smoker franchise, including 

4 the younger demographics in the smoker franchise, the 

5 legal smoker franchise. 

6 MR. FINZEN: Would you mark this next, 

7 please. 

8 (Plaintiffs' Exhibit 1243 was marked 

9 for identification.) 

10 BY MR. FINZEN: 

11 Q. Showing you now, sir, what's been marked as 

12 Plaintiffs' Exhibit 1243, it is a memorandum on 

13 Lorillard letterhead. General Office, New York, dated 

14 September 15, 1964, from M. Yellen to M. J. Cramer, 

15 and it bears Bates numbers 01124257 — (clearing 

16 throat) excuse me — through 265. 

17 Is this a document that you have seen before? 

18 A. Yes, it is. 

19 Q. Do you recall the first time that you saw this 

20 document? 

21 A. In preparation for this deposition. 

22 Q. This document appears to be a memorandum 

23 regarding Lorillard's sales position, is the 

24 subject. Mr. Cramer is listed as the president and 

25 CEO of the company as of September 1964. Do you know 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

613 

1 who M. Yellen is? 

2 A. Yes, I do. 

3 Q. Who is that? 

4 A. I believe he was the sales vice-president or 

5 sales director. Probably sales director at this 

6 time. 

7 Q. And in this memorandum he reviews the sales 

8 position on a number of Lorillard products, and at 

9 page six he addresses Newport. Do you see that? 

10 A. Yes. 

11 Q. And he says, about the middle of the page in the 

12 third full paragraph near the end, "We had to sell a, 

13 quote, certain type, close quote, of person on the 

14 brand of NEWPORT until such time as we could 

15 establish sufficient volume to make the brand 

16 profitable and then gradually change our image to 

17 obtain, quote, other types of smokers, close quote, 

18 period. 

19 "The brand was marketed as a, quote, fun 

20 cigarette, close quote. It was advertised as such 

21 and obtained a youthful group as well as an immature 

22 group of smokers." See that? 

23 A. Yes. 

24 Q. Were you aware at about the mid-1960s, when this 

25 was being written, that Lorillard had at that time 
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1 attracted a youthful and immature group of smokers? 

2 A. No. 

3 Q. When is the first time that that became known to 

4 you? 

5 A. Well as I recall at this time, Newport was 

6 struggling to have a significant presence in the 

7 marketplace, I don't remember what its sales volume 

8 was but it was relatively small, and later almost had 

9 a significant sales reversal, in other words, 

10 declining sales, and then later turned around. 

11 But — 

12 Q. And it was as a result of this early effort to 

13 make this a fun cigarette and advertise it to, as 

14 such, the youthful and immature group that it 

15 attracted that made it — made the base of 

16 Lorillard's business the high-school student; 

17 correct? 

18 A. I don't know that. I certainly wouldn't 

19 concludes that that's what he means by "immature 

20 group." I don't know what he means by those words. 

21 Q. Well it — it — 

22 It was reported as such, was it not, by — in 

23 1978, that the base of Lorillard's business in 

24 Newport is the high-school student? 

25 A. It was reported when? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

615 

1 Q. In 1978. 

2 A. I saw a memo — 

3 I have seen a memo that makes that statement. 

4 But again I have no definition what "base" means. It 

5 certainly wasn't a significant volume. 

6 MR. FINZEN: Would you mark this next, 

7 please. 

8 (Plaintiffs' Exhibit 1244 was marked 

9 for identification.) 

10 BY MR. FINZEN: 

11 Q. Showing you now what's been marked as 

12 Plaintiffs' Exhibit 1244, it is a memorandum on 

13 Lorillard letterhead from T. L. Achey or Achey, 

14 A-c-h-e-y, to Mr. Curtis Judge, dated August 30, 

15 1978, bearing Bates stamp number 03537131 through 

16 7132. 

17 Have you seen this memorandum before? 

18 A. I have. 

19 Q. And in August of 1978 was Curtis Judge the 

20 president of Lorillard? 

21 A. Yes, he was. 

22 Q. And do you know who T. L. — is it Achey or 

23 Achey? 

24 A. Achey. 

25 Q. Achey. 
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1 Do you know who T. L. Achey is? 

2 A. I think he was a — 

3 I'm not sure exactly what his capacity was in 

4 the sales organization, but he was a field sales 

5 individual out in the field. 

6 Q. And the subject of this memo is just identified 

7 as "Product Information," and he says in the third 

8 paragraph, "The success of NEWPORT has been fantastic 

9 during the past few years. Our profile taken locally 

10 shows this brand being purchased by black people, 

11 parens, all ages, close parens, young adults, parens, 

12 usually college age, close parens, but the base of 

13 our business is the high school student." Do you see 

14 that? 

15 A. I do. 

16 Q. Were you a vice-president by August of 1978? 

17 A. Yes. 

18 Q. Did you ever recall a time in your interactions 

19 with Curtis Judge when he came to you and said, "You 

20 know, I'm really concerned. I've — I've found out 

21 that one of our products has a base of business in 

22 under-age smokers?" 

23 A. No. 

24 Q. Is that something you would have expected him to 

25 share with you if it was a subject that troubled him? 
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1 A. I think if he thought it was significant, he 

2 would have indicated that to me. 

3 Q. He says — 

4 Achey says in the next paragraph, "NEWPORT in 

5 the 1970's is turning into the Marlboro of the 60's 

6 and 70's. It is the, quote. In, close quote, brand 

7 to smoke if you want to be one of the group." Do you 

8 see that? 

9 A. I do. 

10 Q. Was Newport advertising, to your knowledge, 

11 aimed generally at making Newport appear to be the in 

12 cigarette among a group of friends or individuals? 

13 A. No. The Newport advertising has been consistent 

14 over the years; same type of advertising that it is 

15 today. 

16 Q. Did that advertising rely to a great extent upon 

17 peer acceptance? 

18 A. I think peer pressure is probably important in 

19 terms of what an individual smokes. I think it's — 

20 You know, what their parents smoke has a bearing 

21 on it in terms of access to cigarettes, this sort of 

22 thing. So I think if a brand is generally popular 

23 among a part of the population, it extends to the 

24 younger ages. 

25 Q. And did Lorillard attempt to capitalize on that 
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1 phenomenon by having the ads exert peer acceptance 

2 and peer pressure? 

3 A. No. I said the ads were similar to what they 

4 are today. 

5 Q. He goes on to say, "Our problem is the younger 

6 consumer that does not desire a menthol cigarette. 

7 If that person desires a non-menthol, but wants to be 

8 part of the, quote. In group, close quote, he goes to 

9 Marlboro. 

10 "Could we be furnishing a back-lash to Marlboro 

11 from our NEWPORT brands, question mark." 

12 He then goes on and suggests the development of 

13 a — an additional product, an extension of Newport 

14 into a non-menthol product; correct? 

15 A. Correct. 

16 Q. Was that concept something that was ever 

17 considered by Lorillard? 

18 A. Yes. 

19 Q. Was a non-menthol Newport product ever either 

20 developed or tested or put on the market? 

21 A. Yes. 

22 Q. For what period of time? 

23 A. I think it was — 

24 I can't remember how far the distribution went 

25 and whether it went national or whether it was a 
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1 major test market, but the brand was called Newport 

2 Red. 

3 Q. And — 

4 A. And it was a failure. 

5 Q. It never reached a full-scale commercial market; 

6 did it? 

7 A. I'm not sure, but it certainly didn't generate 

8 sales to the point where it was a viable brand. It 


9 

was 

discontinued. 


10 

Q. 

And there 

are — 


11 

A. 

Mr. Achey 

must have been 

wrong. 

12 

Q. 

There are 

other internal 

documents that show 

13 

that 

Lorillard 

has confirmed 

the young starting age 


14 of smokers in some of the studies that it has done as 

15 well; isn't that true? 

16 A. I think that we're aware that there are 

17 under-age smokers, if — if that's your question. 

18 I'm not sure what documents you're referring to. 

19 MR. FINZEN: Would you mark this next, 

20 please. 

21 (Plaintiffs' Exhibit 1245 was marked 

22 for identification.) 

23 BY MR. FINZEN: 

24 Q. Showing you now, sir, what's been marked as 

25 Plaintiffs' Exhibit 1245, it's entitled "An 
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1 Exploratory Study for Newport, SMOKING AND PURCHASE 

2 BEHAVIOR OF YOUNG ADULTS," conducted for Lorillard, 

3 October 1981, and it bears Bates numbers 84411662 

4 through 689. 

5 Have you seen this document before? 


6 

A. 


I think so. 

7 

Q. 


And the persons conducting this study appear to 

8 

be 

shoi balaban dickinson research? 

9 

A. 


That's — that's on the — 

10 

Q. 


Their name appears — 

11 

A. 


— first page, yes. 

12 

Q. 


Their name appears in the lower left — 

13 

A. 


Yes, it does. 

14 

Q. 


— of the cover page. 

15 

A. 


Yes. 

16 

Q. 


Is that a research group that you're familiar 

17 

with? 

18 

A. 


I think I — 

19 



I know the name, yes. I'm not terribly familiar 

20 

with 

them, but I recognize the name. 

21 

Q. 


Have — 

22 



Have they done other work, research work for 

23 

Lorillard over the years? 

24 

A. 


I think they have. 

25 

Q. 


In this particular research, if you turn to — 


P. 

.0. 
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1 it's the fourth page of the document, to numbered 

2 page one at the bottom of the page, "Foreward" at the 

3 top, it says, "The objectives of the study have been 

4 to investigate: 

5 "Smoking and purchase behavior of young men and 

6 women" — I'm sorry, let me start again. 

7 "Smoking and purchase behavior of young men and 

8 young women 18 to 24 years of age, with special 

9 emphasis on young adults who smoke Newport Green and 

10 Marlboro." 

11 And then secondly, "Peer group attitudes related 

12 to smoking and the effects of peer group on brand 

13 selection." 

14 And then thirdly, "Exposure to media and recall 

15 of advertising." 

16 And they reflect two groups of women aged 18 to 

17 24 and two groups of men aged 18 to 24 with, I 

18 believe, a total number of participants of 32, if you 

19 go to the back of the report, second-to-the-last page 

20 where they give background characteristics of the 

21 respondents. See that? 

22 A. Yes, I do. 

23 Q. Appears to be a total respondents of 32 in this 

24 study? 

25 A. Yes. 
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1 Q. They did this in interview sessions with the 

2 individuals; correct? 

3 A. Hmm. I'd have to look at it as to what they 

4 did. 

5 Q. Under "Research Procedure," I think, on page 

6 two, if you turn back a page — 

7 A. Yes. These were focus — so-called focus 

8 groups. 

9 Q. If you turn to page five, at the bottom of the 

10 page, the first — this is in — under the summary of 

11 their findings, but at the top of the page they say, 

12 "Three out of four respondents have been smoking 

13 their current brand for several years. These young 

14 adults evidence strong brand preference and loyalty. 

15 Adoption of current brand was very often motivated by 

16 a desire to smoke the same brand as a close friend or 

17 friends." See that? 

18 A. Yes. That's — 

19 Q. That's — 

20 A. — what I indicated earlier. 

21 Q. Right. That that — 

22 That's something that Lorillard already knew. 

23 This wasn't new information; correct, that young 

24 people are very strongly brand loyal? 

25 A. Well I don't — I don't know that 32 people 
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1 provide you very much information on that, it's just 

2 within this group of 32, and if you wanted to follow 

3 up on that, you would conduct a much larger study. 

4 Q. Did you already know, however, at Lorillard, by 

5 this time, that young people were strongly brand 

6 loyal, not — not just this group, but young people 

7 generally were? 

8 A. I don't know how much we knew about brand 

9 loyalty. I think we certainly knew that — and 

10 believed, at least I did, that many people smoked the 

11 brands that are smoked by their peers and/or their 

12 parents. 

13 Q. And then in the third paragraph on page five 

14 they say, "One-half of these respondents began to 

15 smoke at ages 10 to 13 years, with most of the 

16 remainder starting to smoke between 14 to 17 years of 

17 age, with the pattern precisely equal between male 

18 and female respondents. Among these participants, it 

19 was rare to start smoking at an age older than 18 

20 years." See that? 

21 A. I see that. 

22 Q. And again, that — that confirmed the government 

23 statistics that Lorillard was already aware of, that 

24 people beyond the age of 18 who were smokers, the 

25 large majority of them started before the age of 18; 
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1 correct? 

2 A. I would say it a different way. I would say 

3 this is consistent with what the government has 

4 indicated. However, this is an extraordinarily small 

5 study, with 32 subjects. 

6 Q. They also say in the next paragraph, "Marlboro 

7 and Newport were mentioned far more often than any 

8 other brands as the initial brand smoked." And then 

9 sticking with the initial brand, in the last sentence 

10 of that paragraph they say, "The initial brand smoked 

11 was almost always the same brand used by a family 

12 member or friends, with friends cited far more often 

13 as smoking the initial brand." See that? 

14 A. Consistent with what I just said. 

15 Q. But within that consistent statement, it is 

16 true, is it not, that the peer influence of friends 

17 was known to be a much greater influence than that of 

18 family or other adults? 

19 A. I'm not sure. 

20 Q. On the next page, top of page six, in the second 

21 paragraph — find that? Second paragraph, first 

22 sentence says, "Discussion of response to various 

23 types of promotional efforts shows these young 

24 smokers to be quite unresponsive - a reflection of 

25 their loyalty to current brand." 
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1 A. I see that. 

2 Q. Again it was relatively well known — well known 

3 by this time at Lorillard, was it not, that young 

4 people in particular, but smokers in general, tended 

5 to be quite brand loyal? 

6 A. That's what this data says. And as I say, it's, 

7 I think, consistent with — with what the government 

8 has indicated. But certainly I wouldn't call this 

9 study the definitive one. I consider — consider it 

10 to be consistent with larger studies. 

11 Q. Had — 

12 Had you seen statistics that indicated the 

13 percentage of smokers each year that were true 

14 switchers amounted to only three to four percent of 

15 smokers? 

16 (Discussion off the stenographic record.) 

17 A. I think it depends on what point in history 

18 you're looking at the switching data. I've seen 

19 switching data much higher than that during the 

20 period of time that there were many brand extensions 

21 coming into the marketplace with lower tar/nicotine 

22 numbers, for example, so it depends on when in 

23 history you're looking at it. Brand switching, I 

24 think, varies, from what I've seen, from maybe as 

25 high as 15 or 16 percent down to this two or three 
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1 percent. 

2 Q. And if you did some kind of a retrospective 

3 survey looking at a median number, would it be low, 

4 at closer to that three to four percent than at the 

5 range at the higher end of 15 percent? 

6 A. I — I don't think you — 

7 I don't think there is such a thing as a median 

8 number that means anything. As I say, it depends. 

9 If there are no alternatives in the marketplace, 

10 you're not going to get as much switching as if there 

11 is. For example, when price brands, lower-price 

12 brands came in the marketplace, I'm sure that there 

13 was large switching rates. So it depends, really, on 

14 what is happening in the marketplace as to what the 

15 switching rates are. 

16 Q. Does the evidence that — that we have seen here 

17 that Lorillard has as its most successful brand a 

18 brand that is bought by a large number of under-age 

19 smokers make you angry? 

20 MR. NORTHRIP: Object to form. 

21 A. By a large number of under-age smokers make me 

22 angry? 

23 Q. Yes. 

24 A. No. I have no control over what individual 

25 behavior is. Doesn't make me angry. 
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1 Q. As the CEO of the company today, does it concern 

2 you that it has been reported that the base of your 

3 business of the most popular brand you have are 

4 under-age smokers? 

5 A. The fact that it's been reported doesn't bother 

6 me at all. I think it has to be considered in the 

7 meaning of the — the meaning of the word. And 

8 certainly there is not a significant number of 

9 Lorillard smokers that are in this under-age group in 

10 terms of the total franchise. And certainly we do 

11 not market to these individuals, and what habits they 

12 have are determined by their parents and their — 

13 presumably their peers, as we've seen, out of the 

14 control of Lorillard. 

15 We have certainly tried to discourage with 

16 programs through The Tobacco Institute the use of 

17 cigarettes by those under age, including some 

18 information to parents on how they should respond to 

19 questions raised by early teenagers. 

20 Q. Well the tobacco industry has repeatedly said 

21 that it does not want young people to smoke; correct? 

22 A. That's correct. 

23 Q. And they've done that through industry 

24 organizations like The Tobacco Institute? 

25 A. That's correct. 
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1 Q. And The Tobacco Institute has taken that 

2 position publicly for years; is that correct? 

3 A. Yes, it has. 

4 MR. FINZEN: Would you mark this next, 

5 please. 

6 (Plaintiffs' Exhibit 1246 was marked 

7 for identification.) 

8 BY MR. FINZEN: 

9 Q. Showing you now, Mr. Spears, what's been marked 

10 as Plaintiffs' Exhibit 1246, it is — appears to be 

11 an advertisement. It says "TED BATES & COMPANY 

12 Advertising" at the top, it says "COPY DEPARTMENT," 

13 and it says "CLIENT: TOBACCO INSTITUTE" on the 

14 left-hand side near the top, and it's dated 

15 11/29/67. It bears Bates number MNAT00387159. 

16 Have you seen this document before? 

17 A. I don't recall it. 

18 Q. Have you seen advertisements on behalf of The 

19 Tobacco Institute of this kind bearing copy of the 

20 kind that is shown on Exhibit 1246? 

21 A. No, I haven't seen. Or if I have, I don't 

22 recall — 

23 Q. Have you seen — 

24 A. — this type of copy. 

25 Q. Have you seen publications by The Tobacco 
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1 Institute as advertisements to the public in which 

2 they said cigarette makers believe the decision to 

3 smoke or to not smoke must be an adult judgment? 

4 A. What I recall seeing are materials that were 

5 provided as educational materials out of The Tobacco 

6 Institute to reach patients, materials in terms of 

7 restricting purchasing, the We Card program it's 

8 referred to, through retailer — in cooperation with 

9 retailer organizations, these kinds of materials. 

10 Q. Do you recall seeing Tobacco Institute 

11 advertisements to the public in the 1960s, however, 

12 saying that The Tobacco Institute and the cigarette 

13 manufacturers believed that smoking is — is an adult 

14 custom? 

15 A. I don't recall one way or the other. 

16 Q. And that as the bottom paragraph of this copy 

17 states, "The cigarette makers urge our young people 

18 not to smoke...not to touch a cigarette until they 

19 can make a more responsible decision." 

20 A. I say I don't recall one way or the other in 

21 terms of this time period. 

22 Q. At later time periods do you recall seeing 

23 Tobacco Institute advertisements that made those 

24 statements, that smoking is an adult custom and that 

25 the tobacco manufacturers urged young people not to 
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1 smoke? 

2 A. What I recall are the kinds of materials I've 

3 just described earlier. 

4 Q. Do you have any reason to believe that The 

5 Tobacco Institute was not putting out advertisements 

6 of this kind in the mid-1960s? 

7 A. No, I don't — I don't know. 

8 Q. Assuming — 

9 And at that time was Lorillard a member of The 

10 Tobacco Institute? 

11 A. There was a period that Lorillard was not. 

12 Withdrew from The Tobacco Institute. I'm not sure 

13 where that is with respect to the date on this. 

14 Q. If these kinds of statements were being made by 

15 The Tobacco Institute in the mid-1960s, and I — and 

16 I understand you're saying "I — I just don't know 

17 one way or the other," but my question is if — 

18 assuming they were being made, whether Lorillard was 

19 a part of The Tobacco Institute or not, would 

20 Lorillard have adopted this as a correct position 

21 with regard to young people smoking? 

22 A. That they don't want under-age individuals to 

23 smoke? 

24 Q. Yes. 

25 A. I would think so. 
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1 THE REPORTER: We have to change tape. Off 

2 the record, please. 

3 (Discussion off the record.) 

4 BY MR. FINZEN: 

5 Q. Given the position of the industry throughout 

6 time, and I think — 

7 Is that a fair statement, throughout all periods 

8 of time, the 1950s through today, that they've taken 

9 the position that young people, under-age people 

10 should not smoke? 

11 A. Certainly is today, and my belief is that 

12 they've taken that position throughout history. 

13 Q. Given that position, can you explain how it is 

14 that The Tobacco Institute vigorously opposed bills 

15 that were pending in the legislature of the state of 

16 Minnesota in 1965 that were intended to prohibit 

17 persons under the age of 18 from using tobacco? 

18 A. Well without knowing the full context of the 

19 bill, I couldn't even offer an opinion. 

20 MR. FINZEN: Would you mark this next, 

21 please. 

22 (Plaintiffs' Exhibit 1247 was marked 

23 for identification.) 

24 BY MR. FINZEN: 

25 Q. Showing you now what's been marked as 
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1 Plaintiffs' Exhibit 1247, it is a — 

2 MR. DOCHERTY: Counsel, just a second. Can 

3 you give me just a minute to find this? 

4 Q. This is a document on letterhead of The Tobacco 

5 Institute, Inc. in Washington, D.C., dated February 

6 4, 1965, and it's to The Tobacco Institute membership 

7 from Frank J. Welch, subject, "State Legislative 

8 Matters," and it bears Bates numbers 502052361 

9 through 2366. 

10 Is this a document that you've seen before? 

11 A. I'm not sure. 

12 Q. Do you know who Frank Welch is? 

13 A. No, I do not. 

14 Q. This document says in the introductory 

15 paragraph, "This is a progress report on bills 

16 pertaining to tobacco, other than tax bills, that 

17 have been introduced in the indicated respective 

18 legislatures and current statutes of — status of 

19 each of those bills. A list of bills introduced to 

20 date is herewith enclosed." See that? 

21 A. Yes. 

22 Q. And then the third state listed on the front 

23 page is Minnesota, where it says, "The five bills 

24 introduced in Minnesota are now pending before 

25 Committees. We, of course, are diligently working 
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1 toward keeping these bills from getting out of 

2 Committees." See that? 

3 A. I do. 

4 Q. At this point in time, 1965, you were aware that 

5 The Tobacco Institute was doing legislative lobbying 

6 both at Congress and in the states? 

7 A. That's been its purpose. 

8 Q. And as part of that legislative lobbying it 

9 sought to influence legislation that was either felt 

10 to be favorable to the industry or to oppose 

11 legislation that it was felt to be unfavorable to the 

12 industry; isn't that correct? 

13 A. Or there may be other contexts besides just 

14 those two in terms of favoring or opposing. 

15 Q. Turn, if you would, please, to the third page of 

16 this document. Bates number — last three numbers are 

17 23 — 2363. Do you have that? 

18 A. Yes, I do. 

19 Q. At the bottom of the page there is the list of 

20 the five bills pending in Minnesota. The first one 

21 was H 97 by Farmer, to Health & Welfare, and it says 

22 "Relating to penalties for permitting tobacco to be 

23 used by persons under age 18." And then it has a 

24 Senate-side version S 301, by Anderson, to General 

25 Legislation, same as H 97. Do you see that? 
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1 A. I do. 

2 Q. It's absolutely inconsistent, is it not, to be 

3 urging young people not to smoke and at the same time 

4 opposing states who are trying to legislate acts that 

5 would enforce that and keep under-age smokers from 

6 smoking? 

7 MR. NORTHRIP: Object to form. 

8 A. I don't believe so. I don't think there's 

9 inconsistency necessarily. It depends on what — 

10 what the bill says and what it's doing. If it's, for 

11 example, turning all people into criminals who are 

12 caught using a cigarette, I would oppose that. 

13 Depends on what the bill says. 

14 Q. At a bare minimum, would you agree that it — it 

15 makes the advertisements urging young people not to 

16 smoke fairly hollow? 

17 A. No, I would not. Without knowing what was in 

18 the bill and why it was being opposed, I wouldn't 

19 reach any conclusion without that kind of 

20 information. 

21 Q. Well it wasn't only the Minnesota legislature 

22 that had bills pertaining to youth smoking that were 

23 being opposed by The Tobacco Institute in this 

24 memorandum. Turn, if you would, to page two under — 

25 about the middle of the page, Michigan. Item number 
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1 two, "A bill to ban smoking in the public schools and 

2 at state universities." The Tobacco Institute was 

3 also opposing that. 

4 A. Does that include adults? That's a question 

5 that you should answer before you say what position 

6 would you take. If it included adults, I'd be 

7 opposed. 

8 Q. Could you turn to the next page. At the top of 

9 the page, California, Assembly Bill 595, by Donovan, 

10 "provides that any person under 18 may not possess 

11 tobacco and makes it a misdemeanor to do so." They 

12 were opposing that bill as well. 

13 A. If that's — 

14 If that was the full content of the bill, then I 

15 would not know why they would oppose it. 

16 Q. And below that, Massachusetts, H 265, by Brett, 

17 to Public Health. 

18 A. But these are one-sentence descriptions of a 

19 bill; hardly indicates everything that's in the bill. 

20 Q. Massachusetts, H 265, by Brett, to Public 

21 Health, "Prohibits the sale of cigarettes, cigars or 

22 tobacco in any form to minors." They were opposing 

23 that bill as well. Inconsistent with their 

24 advertisements that young people, under-age people 

25 should not smoke? 
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1 A. If — if that were the full content of the bill, 

2 it probably would be inconsistent. 

3 Q. Massachusetts, below that, down to — four lines 

4 — three lines to H 2466, by Nelson, to Education, 

5 "Requiring certain pupils in public schools to be 

6 instructed as to the effects of smoking of cigarettes 

7 on the human system." They were opposing that as 

8 well. Inconsistent with the position that young 

9 people shouldn't make decisions about smoking until 

10 they were adults? 

11 MR. NORTHRIP: Object to the form. 

12 A. I don't know. Certainly public school materials 

13 have had information on smoking for a long period of 

14 time in all of the texts that are used. I don't — I 

15 don't know the purpose of this bill relative to other 

16 materials that may have been used. So again, without 

17 the full context, I can't comment. 

18 Q. Was it one of the purposes of saying that young 

19 people shouldn't people the belief that at the 

20 youthful age they didn't have enough wisdom and 

21 judgment and education and background to make an 

22 informed decision about whether smoking was the right 

23 thing to do or not? 

24 A. That's correct. 

25 Q. And wouldn't you then expect that The Tobacco 
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1 Institute would support efforts to try to get that 

2 kind of information and education to young people so 

3 that they could make that decision intelligently and 

4 in an informed way when they reached the age of 

5 majority? 

6 A. If that were the only item in the bill, I would 

7 think that your statement is correct, but I don't 

8 know that that's the case. 

9 Q. And then the next page. New York, S 208, by 

10 Hoak, to Health, "Having to do with age requirements 

11 for purchase of cigarettes - would require card and 

12 photograph." They were opposing that as well. Are 

13 you — 

14 A. Same comments. I — you're giving me one-liners 

15 of all these bills, and I say this is not — you 

16 can't make a judgment based on a one-liner. 

17 Q. Did — 

18 MR. NORTHRIP: Mr. Finzen, what is your 

19 statement that they were opposing that based on? 

20 MR. FINZEN: Well they made a reference in 

21 the Minnesota section that they were diligently 

22 working towards keeping these bills out. I didn't 

23 assume — 

24 MR. NORTHRIP: I didn't raise a question 

25 about Minnesota. 
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1 MR. FINZEN: I understand. I didn't assume 

2 that they were diligently opposing it in Minnesota 

3 and supporting them in the other states. 

4 BY MR. FINZEN: 

5 Q. Did Lorillard ever go to The Tobacco Institute 

6 and suggest that they not lobby against bills that 

7 were of the type we've looked at, intended to keep 

8 under-age smokers from smoking? 

9 A. I don't know one way or the other. 

10 Q. Has Lorillard ever been involved in youth 

11 prevention programs on its own intended to keep kids 

12 from smoking? 

13 A. Only through The Tobacco Institute that I'm 

14 aware of. 

15 Q. Are you aware that in 1979 the Secretary of 

16 Health, Education & Welfare, Joseph Califano, called 

17 upon the tobacco industry to devote a reasonable 

18 portion of each company's advertising budget to a 

19 special campaign aimed at teenagers and children, 

20 emphasizing that smoking is not for children? 

21 A. Well as I say, there have been programs through 

22 The Tobacco Institute that are precisely aimed at 

23 those things. 

24 MR. FINZEN: Would you mark this next, 

25 please. 
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1 (Plaintiffs' Exhibit 1248 was marked 

2 for identification.) 

3 BY MR. FINZEN: 

4 Q. Showing you now, sir, what's been marked as 

5 Plaintiffs' Exhibit 1248, it is a two-page document 

6 that has a first page with a list of names on it, a 

7 second page that is a letter on the letterhead of the 

8 Secretary of Health, Education & Welfare, Washington, 

9 D.C., below that the date of April 26, 1979, to the 

10 right of that the date of April 30, 1979, and it is a 

11 letter from Joseph A. Califano, Jr., to Mr. C. I. 

12 McCarty, CEO of Brown & Williamson Tobacco, and it 

13 bears Bates number 660008955 through 8956. 

14 Have you seen this document before? 

15 A. I do not recall it. 

16 Q. Do you recall during the timeframe of the spring 

17 of 1979 there being a request made by the Secretary 

18 of Health, Education & Welfare, Mr. Califano, to the 

19 tobacco industry, requesting a contribution towards a 

20 campaign to educate children about not smoking? 

21 A. No, I do not. 

22 Q. Mr. Califano writes in this letter on the first 

23 paragraph, "According to a survey of the National 

24 Institute of Education, there are now in America 1.7 

25 million girls and 1.6 million boys between 12 and 18 
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1 years of age who are regular cigarette smokers. When 

2 children under 12 and 19-year olds are added, the 

3 number of teen and sub-teen smokers exceeds 5 

4 million." 

5 Are those numbers consistent with what you 

6 understood the numbers to be in that timeframe of 

7 government statistics on under-age smokers? 

8 A. Well the 19 would not have been under-age 

9 smokers. As I recall the — the under-age was always 

10 considered 18 — less than 18. So — I mean I don't 

11 know whether — 

12 I have no recollection of this letter or these 

13 statistics at that point in time. 

14 Q. In the third paragraph the secretary writes, "I 

15 am urging you and your colleagues to devote a 

16 reasonable portion of your advertising budgets to a 

17 special campaign aimed at teenagers and children, 

18 emphasizing that smoking is not for children." See 

19 that? 

20 A. I do. 

21 Q. And he then says in the — in the final — in 

22 the second-to-the-final paragraph, I guess, that he 

23 has made a talk that day in San Francisco, he says, 

24 "...I suggested that ten percent of your industry's 

25 present advertising and promotion budget — estimated 
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1 upwards of 800 million — would be a reasonable 

2 investment for you to make in the health of America's 

3 children." 

4 Did, to your knowledge, Lorillard contribute, in 

5 response to this campaign, any portion of its 

6 advertising budget towards a program to educate 

7 children, emphasizing that smoking is not for 

8 children? 

9 A. I would not be able to identify anything as a 

10 percentage of — or as a part of our advertising 

11 budget, but as I indicated to you before, the 

12 programs that I'm familiar with are those that came 

13 through The Tobacco Institute. 

14 Q. Do you know how much Lorillard spends on 

15 advertising, promotion and marketing per year? 

16 A. Depends on which year you're talking about, 

17 but — 

18 Q. In — 

19 Let's take the most recent completed year, 1996. 

20 A. Oh, I would say the order of 200 million 

21 dollars. 

22 Q. Do you know how much Lorillard spent on youth 

23 prevention in the same year? 

24 A. No. But, as I've indicated to you, we have 

25 participated in the Tobacco Institute programs, and I 
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1 don't know how much they have expended specifically 

2 on those programs. 

3 Q. Let me show you a document that's previously 

4 been marked in this litigation as Plaintiffs' Exhibit 

5 602A. 

6 MR. FINZEN: I'm going to ask the reporter 

7 whether you have a copy of that with you. 

8 THE REPORTER: I do, but it's not in color; 

9 it's a photocopy. 

10 MR. FINZEN: Okay. Well then I have the — 

11 I have the same, so let me — let me give you that. 

12 (Discussion off the stenographic record.) 

13 BY MR. FINZEN: 

14 Q. I'm showing you now what has previously been 

15 marked as Exhibit 602A. It is a report from 

16 Houlihan, Lokey, Howard & Zukin in the State of 

17 Minnesota/Blue Cross Blue Shield litigation, an 

18 expert report by Paul Much, and I would ask you if 

19 you — if you would, please, to turn to tab — 

20 A. I don't have tabs. 

21 Q. Oh, I'm sorry. Then let me — let me see if I 

22 can find that. Without tabs it's a little 

23 difficult. I thought there was going to be one for 

24 the witness. Hold on a minute. 

25 Q. I have it opened to a page — 
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1 MR. FINZEN: I'll let counsel find his. Be 

2 helpful. 

3 MR. NORTHRIP: Thank you. 

4 Q. — opened to a page that in the upper left says 

5 "Advertising, R&D and Youth Prevention," in the 

6 upper left, and then it lists information in the 

7 lower half of the — of the page for Lorillard. Do 

8 you see that? 

9 A. Yes. 

10 Q. And then across the top, if it's not covered, 

11 are dates. 

12 A. I see them. 

13 Q. And I would call your attention to the bottom of 

14 the chart on Lorillard that lists advertising, 

15 marketing and promotion expenditures, and then below 

16 that youth prevention expenditures. 

17 A. Yes. 

18 Q. And will represent to you that the numbers that 

19 are contained in these charts are numbers that were 

20 provided to us in discovery in this case from 

21 Lorillard as being the advertising, marketing and 

22 promotion and youth prevention expenditure figures 

23 for years in which the company had them. 

24 A. All right. 

25 Q. All right? And it purports to list them — them 
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1 across a span of years from 1954, if you page 

2 forward, through 1994, and then at the end it totals 

3 them under 1954 to 1994. Do you see that? 

4 A. Yes, I do. 

5 Q. And what this shows on the page where the total 

6 for 1954 to 1994 is shown, that during that time span 

7 of — of 40 years, Lorillard spent on advertising, 

8 marketing and promotion expenditures $4,773,843,387. 

9 Do you see that? 

10 A. Yes. 

11 Q. And on the youth prevention line at the bottom 

12 there are two columns, one for youth prevention 

13 expenditures and the second for youth prevention 

14 expenditures through The Tobacco Institute, through 

15 TI. Do you see that? 

16 A. Yes. 

17 Q. And if you look back over the preceding pages 

18 you'll see, I believe, that the first time figures 

19 for youth prevention expenditures show up is 1983. 

20 A. Yes. 

21 Q. And that they are thereafter shown every year 

22 through 1994 in the column marked youth prevention 

23 expenditures through TI. You see that? 

24 A. I do. 

25 Q. And is that consistent with what your 
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1 understanding is, and as you've testified here today, 

2 that you have been a contributor to youth prevention 

3 programs through TI and — and only through TI? 

4 A. That's what I said, yes. 

5 Q. And if you turn back, then, to the summary page, 

6 at the 1954 to 1994 summary it shows that the total 

7 amount spent in youth prevention through The Tobacco 

8 Institute by Lorillard is $1,335,511. See that? 

9 A. Lorillard's share, yes. 

10 Q. That's correct. That's what I'm saying, the 

11 amount that — 

12 A. Lorillard. 

13 Q. — Lorillard contributed. 

14 A. Lorillard's share. 

15 Q. Do you — 

16 Do you have any reason to believe that either of 

17 those numbers are — are not accurate? 

18 A. No, with the representation that you've made 

19 that they are data that we supplied. 


20 


MR. 

. NORTHRIP: 

When it would be convenient. 

21 

let' s 

take a 

break. We 

've been — 

22 


MR. 

. FINZEN: 

We're just about at a breaking 

23 

point 

here. 



24 


MR. 

. NORTHRIP: 

Okay. 

25 


MR. 

. DOCHERTY: 

I probably should note for 
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1 the record that this is a Category I document. I 

2 don't know if you mentioned that. 

3 MR. FINZEN: Okay. 

4 THE REPORTER: Do you want the transcript 

5 so designated? 

6 MR. FINZEN: Yes, that would be fine for 

7 this portion. 

8 THE REPORTER: Well it can't be a portion; 

9 it's the whole transcript. That's the way Category I 


10 

has been 

handled. 

11 


MR. 

FINZEN: Well — 

12 


MR. 

DOCHERTY: It's your document, I'm 

13 

just — 



14 


MR. 

FINZEN: Right. Let's take that up at 

15 

a later time. 


16 

Would you 

mark this next, please. 

17 


THE 

WITNESS: Finished with this one? 

18 


MR. 

FINZEN: If — if you could just 

19 

maybe — 



20 

Here 

, maybe you can bind the pages again. You 

21 

can hang 

on to 

' it. 

22 


(Plaintiffs' Exhibit 1249 was marked 

23 


for 

identification.) 

24 

BY MR. FINZEN: 


25 

Q. Sir, 

I'm 

— I'm now showing you what's been 


STIREWALT & ASSOCIATES 

P.0. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

647 

1 marked as Plaintiffs' Exhibit 1249. This is a — an 

2 exhibit that is a summary of the figures that we have 

3 just looked at in Plaintiffs' Exhibit 602A. 

4 A. Yes. 

5 Q. In the top half it lists the total that we saw 

6 in the 1954 to 1994 summary for advertising, 

7 marketing and promotion, and then below that the 

8 total for youth expenditures. 

9 A. Yes. 

10 Q. See that? 

11 A. Yes. 

12 Q. And then below that it performs a mathematical 

13 calculation where the percentage of total youth 

14 expenditures as a function of total advertising, 

15 marketing and promotion is shown. 

16 A. Yes. 

17 Q. Do you see that? 

18 A. Yes. 

19 Q. And then in order to put it in a dollar 

20 perspective, I've multiplied the percentage by 

21 10,000, giving a figure of youth prevention — youth 

22 prevention expenditure dollar for dollar per 10 

23 thousand dollars of advertising, marketing and 

24 promotion for that time period. Do you see that? 

25 A. I do. 
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1 



MR. 

DOCHERTY: 

Counsel — 


2 



MR. 

NORTHRIP : 

Excuse me just 

a moment. 

3 

Has 

this 

been 

marked? 



4 



MR. 

FINZEN: 

Yes. 


5 



MR. 

DOCHERTY: 

Has this been 

predesignated? 

6 



MR. 

FINZEN: 

It's a summary. 

It's the 

7 

figures 

that 

are in the 

predesignated document. It's 

8 

the 

same 

figures. 



9 



THE 

WITNESS: 

Except for the 

calculation. 

10 



MR. 

FINZEN: 

Pardon? 


11 



THE 

WITNESS: 

Except for the 

calculation. 

12 



MR. 

FINZEN: 

Right. 


13 

Q. 

And 

when 

that calculation is made. 

it shows that 


14 for the period 1954 to 1994, for every $10,000 that 

15 Lorillard spent on advertising, marketing and 

16 promotion of its products, it spent $2.80 on youth 

17 prevention. Do you see that? 

18 A. I do. 

19 MR. FINZEN: Would you mark this next? 

20 (Plaintiffs' Exhibit 1250 was marked 

21 for identification.) 

22 BY MR. FINZEN: 

23 Q. I'm showing you now what's been marked as 

24 Plaintiffs' Exhibit 1250. It's another summary from 

25 Exhibit 602A, this time taking the figures for 
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1 advertising, marketing, promotion and youth from the 

2 dates 1978 through 1994 inclusive, not the entire 

3 40-year span. 

4 A. I see. 

5 Q. Just that summary. And so you have a slightly 

6 different total for each one, obviously, because 

7 there are just a few of the years included. 

8 And then it performs the same mathematical 

9 calculation at the bottom half of the page. Do you 

10 see that? 

11 A. I do. 

12 Q. And it shows that — 

13 A. (Clearing throat) Excuse me. I do. 

14 Q. Shows that in the time period 1978, which was, 

15 as we saw in the earlier exhibit, the year that there 

16 was that document that suggested that the base of the 

17 Newport business was the high-school age — 

18 Do you recall that document? 

19 A. As being 1978? 

20 Q. Yes. You want — 

21 A. I don't really recall the date, but — 

22 Q. You want to take a look it — 

23 A. If you represent it, that is fine. 

24 Q. — to verify — 

25 MR. NORTHRIP: Well I'm going to object to 
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1 this document as not reflecting — 

2 The other did reflect figures that we had seen 

3 in the document you supplied to us. I — I don't see 

4 these figures in here. 

5 MR. FINZEN: Well these are the addition of 

6 the figures that are on the page from 1978 to 1994. 

7 MR. NORTHRIP: Well — 

8 MR. FINZEN: It's the same figures, they're 

9 just added together. 

10 MR. NORTHRIP: You can go ahead and — and 

11 ask him. Dr. Spears can answer. 

12 MR. FINZEN: Okay. 

13 MR. NORTHRIP: But we won't vouch for the 

14 calculations. 

15 MR. FINZEN: All right. 

16 BY MR. FINZEN: 

17 Q. I will represent, and we can get the document 

18 and look, but that that document bore the date of 

19 1978. 

20 A. All right. All right. 

21 Q. And it shows the expenditures for youth 

22 prevention from 1978 to 1994 and for advertising, 

23 marketing and promotion for the same time period, and 

24 that calculation shows that in that time period, for 

25 every $10,000 that Lorillard spent on advertising, 
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1 marketing and promotion, that they spent $3.30 on 

2 youth prevention expenditures. Do you see that? 

3 A. I do. 

4 Q. My question to you, sir, is: Does the fact that 

5 Lorillard spends only between $2.80 cents and $3.30 

6 on youth prevention for every $10,000 that it spends 

7 on advertising show any real commitment to preventing 

8 youth from smoking? 

9 A. I don't think you can look at this as the 

10 measure or certainly the sole measure of commitment, 

11 the effectiveness of programs, the feasibility of 

12 programs. Of course this — this is not — it's — 

13 You're isolating Lorillard's expenditure, but 

14 it — it only represent a — represents a part of the 

15 total expenditure through The Tobacco Institute that 

16 was going into this activity. And of course you must 

17 conceive of effective programs. So total 

18 effectiveness is more than just the dollars 

19 expended. You can spend a lot of dollars and 

20 accomplish nothing. So I can't evaluate it strictly 

21 on the basis of dollars as to how effective or how 

22 appropriate or inappropriate the level of expenditure 

23 was. 

24 Q. Does it surprise you in any way that — the — 

25 the disparity between the advertising and the youth 
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prevention budget? 

A. Does it surprise me? No. I know that the 
advertising, marketing, promotion budgets directed at 
smokers is a high level, but it's certainly not 
directed at non-smokers, and particularly not 
directed at the youth, so we're talking about two 
different audiences that we're trying to target here 
with these expenditures. They're not in competition. 
Q. But as we have seen, whether you intend it or 
not, the advertising apparently does reach under-age 
smokers; correct? 

MR. NORTHRIP: Objection to form. 

A. Well I think they certainly see the 
advertising. Whether it's an influence on them 
smoking, I don't think so. I think the influence on 
whether or not they smoke is related to what their 
peers are doing, principally, and what their parents 
are doing, as the two principal items, and that's — 
those are the things that some of The Tobacco 
Institute programs have targeted, along with limiting 
access. 

MR. FINZEN: Let's take a break. 

THE REPORTER: Off the record, please. 
(Category II deposition begins, and also 
a separate expert deposition of this 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.uosfaBil)ir/ttiEl/<l|iW^0S^M^fndustrydocuments. ucsf.edu/docs/shhd0001 



CONFIDENTIAL - CATEGORY I 

653 

1 witness, and the deposition is recessed 

2 for the day therein.) 

3 

4 

5 


7 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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2 I, Richard G. Stirewalt, hereby certify 

3 that I am qualified as a verbatim shorthand reporter; 

4 that I took in stenographic shorthand the testimony 

5 of ALEXANDER W. SPEARS III at the time and place 

6 aforesaid; and that the foregoing transcript 

7 consisting of pages 548 through 653 is a true and 

8 correct, full and complete transcription of said 

9 shorthand notes, to the best of my ability. 

10 Dated at Charlotte, North Carolina, this 

11 25th day of September, 1997. 

12 

13 

14 

15 RICHARD G. STIREWALT 
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17 Notary Public 
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1 CERTIFICATE 

2 I, ALEXANDER W. SPEARS III, the deponent, 

3 hereby certify that I have read the foregoing 

4 transcript consisting of pages 548 through 653, and 

5 that said transcript is a true and correct, full and 

6 complete transcription of my deposition except: 

7 


9 

10 

11 

12 

13 

14 


15 ALEXANDER W. SPEARS III 

16 Deponent 

17 

18 Sworn and subscribed to before me this day 

19 of , 1997. 

20 
21 


22 


23 Notary Public 

24 
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